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PLAINTIFFS’ BRIEF IN SUPPORT OF THEIR
MOTION FOR SUMMARY JUDGMENT

Montana’s ballot-access scheme for independent candidates

for the United States Senate is by far the most burdensome in the

nation.  The scheme’s early deadline, high signature requirement,

and high filing fee make it all but impossible for such candidates to

get on the ballot. In fact, no such candidates have appeared on

Montana’s ballots since 1936.

Plaintiffs Steve Kelly and Clarice Dreyer claim in this lawsuit

that Montana’s scheme violates their rights under the First and

Fourteenth Amendments to the United States Constitution. They

argue, among other things, that the outcome of this case is

controlled by Anderson v. Celebrezze, 460 U.S. 780 (1983), and

Nader v. Brewer, 531 F.3d 1028 (9th Cir. 2008), cert. denied, 2009

WL 578703 (Mar. 9, 2009) (mem.).  They have moved this Court for

summary judgment, and they now respectfully submit this brief in

support of that motion.
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I. BACKGROUND

A. The Statutory Scheme

Montana law creates a two-tiered ballot-access scheme for

candidates seeking to run for non-presidential offices: one for

qualified parties and one for independent candidates.  A qualified

party is any party that had a candidate for statewide office who met

a certain vote threshold in either of the last two general elections or

that submitted a party-qualifying petition meeting the requirements

of Mont. Code Ann. § 13-10-601.

Qualified parties nominate their candidates by primary

election, and their nominees appear automatically on the

general-election ballot.  Mont. Code Ann. § 13-10-201.  In order to

appear on the primary- election ballot, candidates seeking the

nomination of a qualified party need only to submit a declaration

for nomination and pay the filing fee prescribed by Mont. Code Ann.

§ 13-10-202.  The declaration-for-nomination form does not require

the candidate to collect or submit any petition signatures.  Mont.

Code Ann. § 13-10-201.   The form is due 75 days before the

Case 2:08-cv-00025-SEH     Document 68      Filed 04/10/2009     Page 3 of 34



4

primary election at which the candidate seeks to appear on the

ballot. Mont. Code Ann. § 13-10-201.  

Independent candidates, on the other hand, appear on the

general-election ballot only if the candidate or party submits a

nominating petition meeting the requirements of Mont. Code Ann.

§§  13-10-501 through -503 and pays the filing fee prescribed by

Mont. Code Ann. § 13-10-202.  Nominating petitions must contain

the signatures of at least 5% of the total votes cast for the

successful candidate for the same office in the last general election.

Mont. Code Ann. § 13-10-502.  Nominating petitions for

independent and minor-party candidates seeking to appear on the

general-election ballot are due 75 days before the date of the

primary election for qualified parties.  Mont. Code Ann. §

13-10-503.  

The filing fee and deadline are new.  The Montana Legislature

amended the ballot-access scheme for independent and

minor-party candidates at the Legislature’s regular session in 2007. 

S. 270, 2007 Leg., Reg. Sess. (Mont. 2007).  Prior to the 2007
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amendment, the nominating petition deadline was the first Monday

in June and no filing fee was required.  S. 270, 2007 Leg., Reg.

Sess. (Mont. 2007). 

In 2008 year, the deadline for nominating petitions was March

13, 2008 - exactly 236 days before the general election. For United

States Senate, the number of signatures required was 10,243, and

the filing fee  was $1,693.00. Together, these requirements make

Montana’s scheme for independent and minor-party candidates the

most burdensome in the nation.

B.  The Plaintiffs

Plaintiff Steve Kelly is a United States citizen and a resident of

the State of Montana.  He is a resident and registered voter in

Gallatin County, Montana.  He ran for Congress as an independent

candidate in 1994 and desired to run as an independent or

minor-party candidate for United States Senate in 2008.

Plaintiff Clarice Dreyer is a United States citizen and a

resident of the State of Montana.  She is a resident and registered
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voter in Gallatin County, Montana.  She wanted like to have the

opportunity to vote for Steve Kelly in the 2008 election.

II. LEGAL STANDARD

Under Rule 56 of the Federal Rules of Civil Procedure,

summary judgment is appropriate “if the pleadings, depositions,

answers to interrogatories, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any

material fact and that the moving party is entitled to a judgment as

a matter of law.” Fed. R. Civ. P. 56(c).  A party is entitled to

summary judgment where the evidence and the applicable law

permit only one conclusion. Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 251 (1986).

The party seeking summary judgment bears the initial burden

of informing the Court of the basis for its motion and identifying

those portions of the record that it believes demonstrate the

absence of any genuine issue of material fact. Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986).  The burden then shifts to the

non-moving party, which may not rely merely on the allegations or
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denials in its own pleadings, but must, by affidavits or otherwise as

provided in Rule 56, “set out specific facts showing a genuine issue

for trial.”  Fed. R. Civ. P. 56(e)(2); accord Anderson 477 U.S. at 248. 

Only genuine disputes over material facts – facts that, under the

governing law, could affect the lawsuit’s outcome –  will properly

preclude entry of summary judgment. Anderson, 477 U.S. at 248.

In determining whether it is appropriate to grant or deny

summary judgment, the court’s role is not to weigh the evidence or

to determine the truth of the matter, but rather to determine only

whether a genuine issue exists for trial. See Anderson, 477 U.S. at

249. In doing so, the court must view the evidence in the light most

favorable to the non-moving party and draw all reasonable

inferences in its favor. See Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986).

III.  ARGUMENT

The legal test governing the plaintiffs’ claim is clear and

undisputed.  This Court must apply the balancing test set forth in

Anderson v. Celebrezze: 
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[A court] must first consider the character and
magnitude of the asserted injury to the rights protected
by the First and Fourteenth Amendments that the
plaintiff seeks to vindicate.  It then must identify and
evaluate the precise interests put forward by the State as
justifications for the burden imposed by its rule.  In
passing judgment, the Court must not only determine
the legitimacy and strength of each of those interests; it
also must consider the extent to which those interests
make it necessary to burden the plaintiff's rights.

Anderson, 460 U.S. at 789.  Under this test, the level of scrutiny

varies on a sliding scale with the extent of the asserted injury. 

When, at the low end of that scale, the law “imposes only

‘reasonable, nondiscriminatory restrictions’ upon the First and

Fourteenth Amendment rights of voters, ‘the State’s important

regulatory interests are generally sufficient to justify’ the

restrictions.”  Burdick v. Takushi, 504 U.S. 428, 434 (1992) (quoting

Anderson, 460 U.S. at 788, 788-89 n.9).  But when the law places

severe or discriminatory burdens on the rights of political parties,

candidates or voters, “the regulation must be ‘narrowly drawn to

advance a state interest of compelling importance.’” Id. at 434

(quoting Norman v. Reed, 502 U.S. at 289).
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1.  The Character and Magnitude of the Burdens

Montana’s ballot-access scheme burdens “two different,

although overlapping kinds of rights-the right of individuals to

associate for the advancement of political beliefs, and the right of

qualified voters, regardless of their political persuasion, to cast

their votes effectively.  Both of these rights, of course, rank among

our most precious freedoms.”  Williams v. Rhodes, 393 U.S. 23,

30-31 (1968).  As the Supreme Court has recognized, “[t]he right to

vote is ‘heavily burdened’ if that vote may be cast only for

major-party candidates at a time when other parties or other

candidates are ‘clamoring for a place on the ballot.’  Ibid.; Williams

v. Rhodes, supra, 393 U.S. at 31, 89 S. Ct., at 10.”  Anderson v.

Celebrezze, 460 U.S. 780, 787 (1983). Ballot-access restrictions

also burden voters’ freedom of association, because an election

campaign is a platform for the expression of views on the issues of

the day, and a candidate “serves as a rallying point for like-minded

citizens.”  Id. at 787-88.
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The plaintiffs here contend that Montana’s ballot-access

scheme burdens their rights through the cumulative effect of the

scheme’s early deadline, high signature requirement, and high

filing fee.

a. Filing Deadline

Montana’s filing deadline means that the opportunity to run

for the United States Senate as an independent candidate is

formally cut off in early March, almost eight months before the

general election.  This also means, of course, that the opportunity

for voters to coalesce around such a candidacy is cut off at the

same time.  “History . . . ends” for both independent candidates and

their supporters when the early March deadline passes.  Anderson,

460 U.S. at 800. As a practical matter, moreover, candidates must

actually make their decision well before the deadline in order to

gather the more than 10,000 signatures required on nominating

petitions and to raise money for the filing fee, the petition drive, and

the campaign.  See id. at 791 n.11. (See Ex. 6 at 11). This makes
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the effective cut-off date for a candidate to enter the race at least

several months before the legal deadline.

One of the most widely-recognized ways in which an early

effective deadline burdens candidates and voters is by depriving

them of the opportunity to respond to developments that occur

after the campaign heats up. See, e.g., Anderson, 460 U.S. at 790-

91; Nader v. Brewer, 531 F.3d 1028 (9th Cir. 2008), cert. denied,

2009 WL 578703 (Mar. 9, 2009) (mem.); Cromer v. South Carolina,

917 F.2d 819, 823-24 (4th Cir. 1990). Candidates rise and fall in

popularity.  Issues emerge.  Positions shift.  Scandals happen.  The

early months of a campaign are rarely static.  These changes create

opportunities for new candidacies and political coalitions.  See

Anderson, 460 U.S. at 790-91. Oftentimes, moreover, independent

candidacies and voter support for such candidacies occur only as a

reaction to the particular nominees, or likely nominees, of the

existing parties. Id. This is certainly true in Montana, where, for

example, a prospective independent candidate for the United States

Senate could not likely have predicted in November or December of
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2007 that the Republican Party would nominate Bob Kelleher, a

former member of the Green Party and widely considered a

relatively weak candidate, to oppose the incumbent Senator Max

Baucus.

The Supreme Court and the Ninth Circuit have also

recognized that early filing deadlines burden candidates by making

the business of campaigning more difficult.  See, e.g., Anderson,

460 U.S. at 792; Nader, 531 F.3d at 1038.  “Volunteers are more

difficult to recruit and retain, media publicity and campaign

contributions are more difficult to secure, and voters are less

interested in the campaign.”  Anderson, 460 U.S. at 792.  In

Montana, the early effective deadline also means, as a practical

matter, that candidates have to do their signature gathering and

early campaigning in the late fall and winter, when the weather in

Montana is often inclement and a substantial number of voters

relocate to warmer climates.  (See Ex. 6.) Not only are potential

supporters less accessible but signature gathering and

campaigning is more difficult when it’s raining or snowing and the
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roads are treacherous. (See Ex. 6.) The early deadline also

precludes the possibility of gathering signatures at the polls during

school elections, which are held in late March, or on primary day in

June.  Both are fertile sources of signatures upon which

independent candidates are unable to draw.

Early effective deadlines also burden independents by putting

them at a competitive disadvantage in the electoral process.  See

Anderson, 460 U.S. at 790-91.  The ability to select candidates later

in the process gives qualified parties and their supporters “the

political advantage of continued flexibility.”  Id. at 791. For

independents, the inflexibility imposed by an early effective

deadline “is a correlative disadvantage because of the competitive

nature of the electoral process.”  Id.  The ability to campaign when

voters are more interested is a further advantage for qualified-party

candidates and a disadvantage for independents.  These burdens,

which fall unequally on independent candidates, “discriminate[]

against those candidates and – of particular importance – against

those voters whose political preferences lie outside the existing
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political parties.”  Id. at 794. They also strike at core First

Amendment values by reducing electoral diversity and the

marketplace of ideas.  Id.  In Montana, the qualified parties have

until June or later to select their nominees.  This gives them more

than six months of flexibility that is unavailable to Montana’s

independent candidates and their supporters. It also allows them to

do virtually all of their campaigning in the Spring and Summer.

The magnitude of these burdens is not difficult to gauge.  In

Anderson, the Supreme Court found that a March 20 deadline for

independent candidates imposed burdens sufficiently weighty to

warrant strict scrutiny.  460 U.S. at 790-95.  In Nader, the Ninth

Circuit concluded that a June 9 deadline for independent

candidates imposed a “severe” burden.  531 F.3d at 1039. In

Cromer v. South Carolina, 917 F.2d 819, 823-24 (4th Cir. 1990), the

Fourth Circuit applied strict scrutiny to a March 30 deadline.

Montana’s deadline, which is earlier than any of these, likewise falls

on the “severe” end of the sliding scale.
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Another way to measure the magnitude of the burden is by

looking to past experience.  If Senate candidates have been unable

to meet the deadline, then the burden is probably heavy. See, e.g.,

Mandel v. Bradley, 432 U.S. 177, 178 (1977) (criticizing the district

court for failing to analyze what the “past experience” under the

ballot restriction might indicate about the burdens it imposed);

Storer v. Brown, 415 U.S. 724, 742 (1974) (“Past experience will be

a helpful, if not always unerring, guide” when assessing the

burdens imposed by ballot access requirements). Here, there has

been only one independent candidate for U.S. Senate in the State’s

119 years – Joseph P. Monaghan in 1936, when the petition filing

deadline was in October. (Ex. 1 at 9.) Since 1973, when the

Legislature moved the filing deadline from August to March, there

has been only one independent candidate for any non-presidential

statewide office on the general election ballot.  (Ex. 1 at 11-13.)

Plaintiff Steve Kelly petitioned successfully for ballot access as an

independent candidate for the United States House of

Representatives in 1994, when the petition filing deadline was in
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June. (Ex. 12) No independent candidates for non-presidential

statewide offices have ever been able to get on Montana’s ballot

when the deadline was in March. (Ex. 1 at 11-13.) This record of

total exclusion is about as heavy as a burden can get.

Yet another way to measure the burden is by comparing

Montana’s deadline to those in other states.  In absolute terms,

Montana’s deadline for Senate candidates in 2008 was the third

earliest in the nation.  (Ex. 5 at 6-7.) Only Mississippi (January 11)

and Ohio (March 3) had earlier deadlines, but, because both of

those states held their party primaries in March, neither of those

deadlines gave qualified parties as much of a head start as did

Montana’s.  (Ex. 5 at 6-7.) On the other end of the spectrum,

twenty-seven states had petition filing deadlines later than June

30. (Ex. 5 at 6-7.) Eleven states had deadlines in July. Thirteen

states had deadlines in August. Three states had deadlines in

September.  Only seven states – Idaho, Ohio, Mississippi, Montana,

Nevada, Tennessee, and Utah – had deadlines before May 1.  When

Case 2:08-cv-00025-SEH     Document 68      Filed 04/10/2009     Page 16 of 34



17

compared to other states, then, Montana is clearly on the extreme

end of the distribution.

A fourth way to gauge the magnitude of the burden is through

the application of common sense.  Montana’s filing deadline is in

early March, more than 230 days before the general election at

which an independent Senate candidate would hope to appear on

the ballot and more than 75 days before the qualified parties have

to choose their candidates.  Because Montana also requires an

independent candidate to file a nominating petition and pay a filing

fee, the effective deadline is even earlier – perhaps as early as a

year or more before the election.  By any reasonable standard,

that’s a long time and one that imposes a severe burden.

Strict scrutiny is also warranted by the discriminatory nature

of Montana’s early filing deadline.  As the Supreme Court explained

in Anderson, the burdens of an early deadline discriminate against

independent candidates and their supporters.  460 U.S. at 794. In

Montana, independent Senate candidates have to turn in petitions

containing more than 10,000 signatures exactly one week before
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candidates seeking the nomination of qualified parties have to turn

in a statement of candidacy containing no signatures.  Qualified

parties then have an additional 75 days to select their candidates. 

Under the Anderson test, these inequalities warrant strict scrutiny

no matter how severe the burdens are.

Ultimately, Montana’s early filing deadline is so burdensome

and so discriminatory that it is probably unconstitutional standing

alone.  No court of which the plaintiffs are aware has ever upheld a

filing deadline for independent candidates that fell so far before the

general election, the primary election, and the filing deadline for

qualified-party candidates.  But Montana’s filing deadline does not

stand alone, and the Court must also consider the additional effects

of Montana’s signature requirement and filing fee.

b. Signature Requirement

Montana’s high signature requirement is more than just a

number.  Because signatures don’t collect themselves, a signature

requirement acts as a tax on a candidate’s human and financial

resources.  In Montana, the law requires an independent candidate
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to collect valid signatures at least equal in number to 5% of the

votes cast for the last successful candidate for the office sought. 

Mont. Code Ann. § 13-10-502.  For would-be Senate candidates in

2008, the minimum number was 10,243 signatures.  However,

because some signatures collected will inevitably turn out to be

invalid, a candidate must, as a practical matter, aim to exceed the

minimum number by approximately 25%, which would require a

Senate candidate to collect approximately 12,800 signatures in

order to be reasonably certain of obtaining ballot access. (Ex. 6.)

C.B. Pearson, a longtime political consultant with extensive

petitioning experience in Montana, estimates that a petition drive to

collect that many signatures before the early March deadline would

take somewhere between 854 and 1,067 person-hours of work,

which is the equivalent of one person working full time for

approximately six months. (Ex. 6) If the petition drive were to use

paid or volunteer staff, moreover, Pearson adds in an extra 10% to

his estimate for administrative tasks.  If the entire drive were to be

conducted by paid signature-gatherers, as many are, Pearson

Case 2:08-cv-00025-SEH     Document 68      Filed 04/10/2009     Page 19 of 34



20

estimates the cost to be $25,000 to $50,000, depending on the time

of year.

That’s a heavy burden.  It’s a particularly heavy burden for the

vast majority of Montanans, like Steve Kelly, who can afford neither

to take six months off from work to collect their own signatures nor

to pay an outside consultant like C.B. Pearson to collect signatures

for them. It’s also a burden that falls unequally on independent

candidates and their supporters, because qualified parties and

their candidates don’t have to collect any signatures in order to

appear on the ballot.

Past experience further measures the burden.  As already

discussed above, there has been only one independent candidate

for U.S. Senate in the State’s 119 years – Joseph P. Monaghan in

1936, when the petition filing deadline was in October and the

number of signatures required was obviously much smaller.  That

72-year-old unblemished streak suggests that the burden is heavy

indeed.  In addition, no independent candidate for governor has

ever met the signature requirement in the state’s entire history. 
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And, in fact, only one independent candidate for any other non-

presidential statewide office has ever successfully met the signature

requirement to be on the general election ballot.  (Ex. 1 at 12.)

Plaintiff Steve Kelly petitioned successfully for ballot access as an

independent candidate for the United States House of

Representatives in 1994, when the petition filing deadline was in

June and the number of signatures required was somewhat less.

This further suggests that Montana’s signature requirement falls on

the “severe” end of the scale.

When compared to other states, moreover, Montana’s

signature requirement is the most burdensome in the country. As a

ratio of the number of votes cast in the last presidential election in

the state, a figure that allows apples-to-apples comparison from

state to state,  Montana’s signature requirement for the U.S. Senate1
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in 2008 was 2.27%.  (Ex. 5 at 11.) Thirty-seven states had a

signature requirement under 1%. Four states had no signature

requirement at all.  (Ex. 5 at 10.) The median was .43%. The mean

was .63%, and the standard deviation was also .63%.   Montana’s

signature requirement was thus more than 2.6 standard deviations

above the mean.  Montana’s signature requirement is therefore not

only the most burdensome in the country but also far more

burdensome than the average state. 

By these measures, Montana’s signature requirement

standing alone is burdensome enough to warrant strict scrutiny

under the Anderson test.  Strict scrutiny is also warranted by virtue

of the discriminatory nature of the burdens.  It’s not clear whether

the signature requirement, standing alone, could pass

constitutional muster following the application of strict scrutiny. 

But Montana’s signature requirement does not stand alone, and the

Court must also consider the additional effects of Montana’s filing

deadline and filing fee.
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c. Filing Fee

Like the signature requirement, Montana’s filing-fee

requirement acts as a tax on a candidate’s resources.  The State

requires candidates to submit a filing fee equal to 1% of the annual

salary of the office sought.  In 2008, the filing fee for the United

States Senate was $1,693.  

By common-sense measures, this figure is high, particularly

in a state like Montana which ranks near the bottom on state-by-

state measures of personal income.  According to the Census

Bureau’s 2007 American Community Survey, for example,

Montana’s median household income of $43,531 ranks 40th out of

the 50 states plus the District of Columbia. Montana’s median

family income ranks 41st. The fee is not so high as to exclude

everyone, and many candidates in Montana have indeed been able

to pay similar amounts.  But the fee is certainly high enough to

exclude many potential candidates in Montana, like plaintiff Steve

Kelly, who lack both personal wealth and affluent backers and who
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could not, without substantial hardship, pay the fee from their own

resources or modest contributions.

Montana’s filing fee also falls on the high end of the scale

when compared to other states.  In absolute terms (not taking into

account wealth and income variations from state to state),

Montana’s filing fee for Senate candidates in 2008 was tied with five

other states for the third-highest filing fee in the nation. (Ex. 5 at 8-

9.) Thirty-three states had no filing fee at all for independent Senate

candidates.  Of the seventeen states that did have filing fees, eight

states had fees of $500 or less.   Montana’s filing fee was more than

three times the national average of $505. Montana’s filing fee is

therefore not only burdensome but also far above average on the

sliding scale.

Like all other states that have a filing fee, Montana offers a

procedure by which a candidate who is unable to pay the fee can

nonetheless qualify for the ballot.  A candidate who wants to avoid

the fee can file a verified statement that he or she is unable to pay

the fee along with a petition containing signatures from eligible
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voters numbering 5% of the total votes cast for the successful

candidate for the same office in the last general election. Mont.

Code Ann. § 13-10-203.  The deadline for filing the petition in lieu

of the filing fee is four weeks prior to the filing deadline for non-

indigent independent candidates – a full five weeks before the filing

deadline for the June party primary election.  Mont. Code Ann. §

13-27-303.  Had plaintiff Steve Kelly chosen to file additional

signatures in lieu of the filing fee, Montana’s ballot-access scheme

would have required him to submit petitions containing at least

10,243 signatures on February 14, 2008 – 264 days before the

November 4 general election at which Kelly sought to appear on the

ballot.  These signatures would have been required in addition to

the 10,243 signatures that Kelly was already required to file by

March 13, 2008. This alternative to the filing fee is probably more

burdensome than the fee itself.  In fact, no candidate for non-

presidential statewide office has ever successfully avoided the filing

fee by petition.

Case 2:08-cv-00025-SEH     Document 68      Filed 04/10/2009     Page 25 of 34



26

Because the petition in lieu of the filing fee appears to be

impossible, Montana’s filing fee, standing alone, is of questionable

constitutional validity.  See Lubin v. Panish, 415 U.S. 709 (1975)

(striking down a filing fee of $701.60 in the absence of a reasonable

alternative means of gaining access to the ballot).  Montana’s filing

fee is also higher, at least in absolute terms, than a $1,000 filing fee

that the Supreme Court struck down as “patently exclusionary.”

Bullock v Carter, 405 U.S. 134, 143 (1972).  But, again, Montana’s

filing fee does not stand alone, and the Court must also consider

the additional effects of Montana’s filing deadline and signature

requirement.

d. The Cumulative Effect

The cumulative effect of Montana’s filing deadline, signature

requirement, and filing fee make Montana’s ballot-access scheme

for independent Senate candidates by far the most burdensome in

the nation.   Montana ranks in the top three states on all three

measures and lies at the far highest extreme on one of them.  No

other state ranks even in the top 15 on all three measures. 
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The record also shows that the cumulative effect of these

burdens makes it virtually impossible for independent Senate

candidates to get on the ballot.  No such candidates have ever

qualified under the current scheme, and the last such candidate to

qualify for the ballot did so in 1936, when the filing deadline was in

October and there was no filing fee. If that doesn’t indicate a heavy

burden, then nothing does.

The cumulative burdens of Montana’s ballot-access scheme,

moreover, far exceed burdens that the Supreme Court struck down

in Anderson v. Celebrezze.  In that case, presidential candidate

John Anderson challenged Ohio’s ballot-access scheme for

independent candidates.  Under Ohio’s scheme, the filing deadline

was March 20 of the election year – the same date as the deadline

under Montana’s scheme.  460 U.S. at 783 n.1.  Ohio required only

5,000 valid signatures, which is much lower on an absolute and

relative basis than Montana’s scheme requires.  Id. And Ohio’s

filing fee was a mere $100.  See Anderson v. Celebrezze, 449 F.
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Supp. 121, 141 (D. Ohio 1980), aff’d 460 U.S. 780 (1983). 

Anderson thus requires the application of strict scrutiny here.

The Ninth Circuit also applied strict scrutiny and struck down

a ballot-access scheme for independent candidates that was far less

burdensome than Montana’s scheme at issue here.  In Nader v.

Brewer, 508 F.3d 1028 (9th Cir. 2008), Arizona’s petition deadline

was in early June – 146 days before the general election.  The

number of signatures required was 14,695 – a high absolute

number but a much smaller number, relative to the state’s

population, than Montana requires.  (Arizona’s population is more

than six times the population of Montana.) And there was no filing

fee.  Nader likewise requires the application of strict scrutiny in this

case.

Furthermore, the Third, Fourth and Eleventh Circuits have

also struck down arguably less burdensome ballot-access schemes

for non-presidential independent candidates.  See Council of

Alternative Political Parties v. Hooks, 121 F.3d 876 (3d Cir. 1997)

(April 10 deadline; 2% signature requirement; $0 filing fee); New
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Alliance Party v. Hand, 933 F.2d 1568 (11th Cir. 1991) (April 6

deadline; 12,033 signature requirement; $0 filing fee); Cromer v.

South Carolina, 917 F.2d 819 (4th Cir. 1990) (deadline for filing

statement of candidacy 200 days; deadline for filing petitions

August 1; 5% of registered voters signature requirement; $0 filing

fee).  No court of which the plaintiffs are aware has ever upheld a

ballot-access scheme as burdensome as Montana’s. 

Under these circumstances, strict scrutiny should apply.

2.  State Interests and Narrow Tailoring

Because Montana’s ballot-access scheme imposes severe and

discriminatory constitutional burdens, it must be narrowly drawn

to advance a compelling state interest.  Burdick v. Takushi, 504

U.S. 428, 434 (1992).  This step in the Anderson test requires the

Court to: (1) “determine the legitimacy and strength of each of [the

state interests asserted to justify the challenged scheme];” and (2)

“consider the extent to which those interests make it necessary to

burden the [plaintiffs’] rights.” Anderson, 460 U.S. at 789.  The

defendant bears the burden of proof on both of these elements. 
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Burson v. Freeman, 504 U.S. 191, 199 (1992); Lopez Torres v. New

York State Bd. of Elections, 462 F.3d 161, 203 (2d Cir. 2006), rev’d

on other grounds 128 S. Ct. 791 (2008); Patriot Party v. Allegheny

County Dept. of Elections, 95 F.3d 253, 267-68 (3d Cir. 1996); see,

e.g.. Nader v. Brewer, 531 F3d 1028, 1039-40 (9th Cir. 2008).

Although it remains to be seen what interests, if any, the

defendant will actually identify in support of the scheme, the State

offered a laundry list of justifications in its discovery responses and

in its briefing on the plaintiffs’ motion for a preliminary injunction.

(Ex. 1.) One thing, however, is certain: no court has ever found any

of the interests asserted on the State’s laundry list to be legitimate

or compelling.  Indeed, were this Court to do so, it would be

breaking new ground.

One way to assess the necessity of Montana’s ballot-access

restrictions is by reference to other states.  See Williams v. Rhodes,

393 U.S. 23, 33 (1968).  The fact that no other state has found it

necessary to impose anything close to the cumulative burdens

associated with Montana’s filing deadline, signature requirement,
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and filing fee is a strong indication that Montana’s scheme fails

strict scrutiny.

Yet another way to measure the state’s potential justifications

is by reference to other aspects of Montana law.  The state allows

any group of citizens to qualify a new political party for the ballot

with only 5,000 signatures.  Mont. Code. Ann. § 13-10-601. 

Qualification allows the party to run candidates for as many offices

as it wants, without having to collect any additional signatures for

each candidate.  Because the State has apparently deemed 5,000

signatures to be sufficient to serve as a gatekeeper to the ballot for

political parties and an unlimited number of candidates, the much

higher signature requirement for a single independent Senate

candidate seems without justification.   Cf. Citizens to Establish a

Reform Party v. Priest, 970 F. Supp. 690, 699 (E.D. Ark.1996)

(holding that a state could not require more signatures of a new

party than an independent candidate).

Under these circumstances, Montana’s ballot-access scheme

for independent Senate candidates should fail strict scrutiny.
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IV.  SUMMARY AND CONCLUSION

Summary judgment is appropriate here because Anderson and

Nader permit only one conclusion.  The cumulative burdens of

Montana’s filing deadline, signature requirement, and filing fee far

exceed the burdens at issue in either of those cases.  Given the

severity and discriminatory nature of the burdens here, Montana

will be unable to assert a legitimate and sufficiently compelling

state interest to justify the scheme.  Certainly, the interests that the

defendant has asserted thus far fall well short of that goal.

Anderson and Nader thus leave no genuine issues of material fact

to be resolved at trial.

Accordingly, the Court should grant the plaintiffs’ motion for

summary judgment.
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Respectfully submitted,

/s/ Elizabeth L. Griffing                   
ELIZABETH L. GRIFFING
JEN GIUTTARI
American Civil Liberties Union 
         of Montana Foundation, Inc.
P.O. Box 9138
241 E. Alder, Ste B.
Missoula, MT 59801
(406) 830-3009
betsyg@aclumontana.org
jeng@aclumontana.org 

/s/ Bryan Sells                          
BRYAN SELLS
LAUGHLIN McDONALD
American Civil Liberties Union 
         Foundation, Inc.
Suite 1440
230 Peachtree Street, NW
Atlanta, GA 30303
(404) 523-2721
bsells@aclu.org
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APPENDIX A:  Richard Winger Curriculae Vitae 
3201 Baker Street 

San Francisco, California 94123 
 
 
EDUCATION 
 BA, Political Science, University of California, Berkeley, 1966 
 Graduate study, Political Science, UCLA, 1966-67 
 
EMPLOYMENT 
 Ballot Access News, Editor 1985-Present 

Editor of newsletter covering legal, legislative and political developments of interest to 
minor parties and independent candidates.  Researcher of ballot access laws of all 50 states 
from years 1888-present; well versed in how ballot access laws of each state work 
historically and how they compare to each other.  Responsible for reading all statutes, 
regulations, legal opinions, and state attorney general opinions on rights of political parties 
and the publications of minor parties. 

 
 On the Editorial Board of Election Law Journal, published by Mary Ann Liebert, Inc., 
 Larchmont, N.Y., since 2001. 
 
PUBLICATIONS 
 Wrote a chapter or two in each of these books: 
  
 Others, Vol. 2, Third Parties During The Populist Period, by Darcy G. Richardson (2007:  
 iUniverse, Inc., New York).  Wrote the book’s Appendix, “Early Ballot Access Laws for  
 New and Minor Parties.” 
  
 Democracy's Moment 
 edited by Ronald Hayduk and Kevin Mattson (2002:  Rowman & Littlefield, Lanham, Md.) 
 
 The Encyclopedia of Third Parties in America 
 edited by Immanuel Ness and James Ciment (2000:  M.E. Sharpe, Inc., Armonk, N.Y.) 
 
 Multiparty Politics in America 
 edited by Paul S. Herrnson (1997:  Rowman & Littlefield, Lanham, Md.) 
 
 The New Populist Reader 
 edited by Karl Trautman (1997:  Praeger, Westport, Ct.) 
 
 Additional articles published in these periodicals: 
 University of Arkansas Little Rock Law Review 
 Wall Street Journal 
 American Review of Politics 
 The Long Term View 
 University of Mass. Law Review 
 California Journal 
 Election Law Journal (two articles) 
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 Cleveland State Law Review 
 Chronicles Magazine 
 Price Costco Connection 
 Fordham Urban Law Journal 
NATIONAL INTERVIEWS on Minor Parties, Independents, Ballots and Ballot Access 
 NBC     National Public Radio 
 ABC     Pacifica Radio 
 CNN     MSNBC 
 
CASES:  TESTIMONY or AFFIDAVITS (political party or candidate prevailing, or case pending) 
 Alaska:  Libertarian Party v Coghill, state superior court, 3rd dist., 3AN-92-08181, 1992 
 Court issued injunction enjoining enforcement of petition deadline for minor parties 
 Arizona (2 cases):  Campbell v Hull, 73 F Supp 2d 1081 (1999); Az. Libt. Party v Hull, 
 superior court, Maricopa Co. 96-13996, 1996.  Court ordered Secretary of State to 
 place Libertarian Party presidential candidate on ballot. 

Arkansas (3 cases):  Citizens to Establish a Reform Party v Priest, 970 F Supp 690 (E.D. 
Ark. 1996); Green Party of Ark. v Priest, 159 F.Supp.2d (E.D. Ark. 2001); Green Party of 
Ark. v Daniels, U.S. District Court, 448 F.Supp 2d 1056 (E.D.Ark. 2006). 

 California:  California Democratic Party v Jones, 530 US 567 (2000). 
 Colorado:  Ptak v Meyer, 94-N-2250, U.S. Dist. Ct., 1994.  Court ordered Secretary of 
 State to place Libertarian legislative candidate on ballot. 

Connecticut:  Green Party of Connecticut v Garfield, U.S. Dist. Ct., 2008.  No formal 
decision yet. 
Florida (2 cases):  Libt. Party of Fla. v Mortham, 4:96cv258-RH, U.S. Dist. Ct., N.D., 
1996.   Court ordered Secretary of State to place Libertarian vice-presidential candidate on 
ballot.  Reform Party v Black, 885 So.2d 303 (Fla. 2004). 

 Georgia:  Bergland v Harris, 767 F 2d 1551 (11th cir., 1985).  U.S. Court of Appeals 
 remanded case back to U.S. District Court.  Before U.S. District Court acted, legislature 
 substantially eased law, so case became moot. 
 Hawaii:  Libt. Party of Hi. v Waihee, cv 86-439, U.S. Dist. Ct., 1986.  Court ordered 
 Lieutenant Governor to extend petition deadline for new parties. 

Illinois:  (2 cases):  Nader v Ill. State Bd. of Elections, 00-cv-4401, U.S. Dist. Ct., N.D., 
2000.  Court ordered State Board of Elections to place candidate on ballot.  Lee v Ill. State 
Bd. of Elections, 463 F.3d 763 (7th cir. 2006). 

 Iowa:  Oviatt v Baxter, 4:92-10513, U.S. Dist. Ct., 1992.  Court ordered Secretary of State 
 to put Grassroots Party candidate for Congress on ballot. 

Kansas:  Merritt v Graves, 87-4264-R, U.S. Dist. Ct., 1988.  State did not defend three 
election laws and signed consent decree on independent petition deadline, requirement that 
independent petitions not be circulated outside of circulator's home precinct, and 
requirement  that voters could only register in qualified parties.  This case should not be 
confused with  another by the same name decided in December, 1988. 

 Kentucky:  Libt. Pty. of Ky. v Ehrler, 776 F Supp 1200 (E.D. 1991) 
 Maryland (2 cases):  Dixon v Md. State Adm. Bd. of Elec. Laws, 878 F 2d 776 (1989, 4th 
 cir.); Green Party v Bd. of Elections, 832 A 2d 214 (Md. 2003). 
 Nevada (2 cases):  Libt Pty. of Nev. v Swackhamer, 638 F Supp 565 (1986); Fulani v 
 Lau, cv-N-92-535, U.S. Dist. Ct., 1992.  Court ordered Secretary of State to put various 
 minor parties on ballot. 
 New Jersey (2 cases):  Council of Alternative Political Parties v Hooks, 999 F Supp 
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607  (1998); Council of Alternative Political Parties v State Div. of Elections, 781 A 2d 1041 
 (N.J.Super. A.D. 2001). 
 New York (3 cases):  Molinari v Powers, 82 F Supp 57 (E.D.N.Y. 2000); Schulz w 
 Williams, 44 F 3d 48 (2nd cir., 1994); Green Party of N.Y. v N.Y. State Bd. of Elections, 
 389 F.3d 411 (2nd cir., 2004). 

North Carolina:  Obie v N.C. Bd. of Elections, 762 F Supp 119 (E.D. 1991); DeLaney v 
Bartlett, 370 F.Supp.2d 373 (M.D. 2004). 
Ohio:  Libertarian Party of Ohio v Blackwell, 462 F.3d 579 (6th cir. 2006). 

 Oklahoma:  Atherton v Ward, 22 F Supp 2d 1265 (W.D. Ok. 1998).  
 Pennsylvania:  Patriot Party of Pa. v Mitchell, 826 F Supp 926 (E.D. 1993). 
 South Dakota:  Nader v Hazeltine, 110 F Supp 2d 1201 (2000). 
 Texas:  Pilcher v Rains, 853 F 2d 334 (5th cir., 1988). 
 Virginia:  Libt. Pty of Va. v Quinn, 3:01-cv-468, U.S. Dist. Ct., E.D. (2001).  Court 
 ordered State Board of Elections to print "Libertarian" party label on ballot next to name of 
 Libertarian candidates. 

West Virginia (3 cases): State ex rel Browne v Hechler, 476 SE 2d 559 (Supreme Court 
1996); Nader v Hechler, 112 F.Supp.2d 575 (S.D.W.V., 2000); McClure v Manchin, 301 F 
Supp 2d 564 (2003). 

 
 
CASES:  TESTIMONY or AFFIDAVITS (political party or candidate not prevailing) 
 Alabama:  Swanson v Bennett, 490 F.3d 894 (11th cit. 2007). 

Arizona:  (2 cases) Indp. Amer. Party v Hull, civ 96-1240, U.S. Dist. Ct., 1996; Browne  v 
Bayless, 46 P 3d 416 (2002). 

 Arkansas (2 cases):  Langguth v McKuen, LR-C-92-466, U.S. Dist. Ct., E.D., 1992; 
 Christian Populist Party v Sec. of State, 650 F Supp 1205 (E.D. 1987). 
 California:  Socialist Workers Party v Eu, 591 F 2d 1252 (9th cir., 1978). 
 Florida (2 cases):  Fulani v Smith, 92-4629, Leon Co. Circuit Court, 1992; Libertarian 
 Party of Fla. v State of Fla., 710 F 2d 790 (11th cir., 1983). 
 Georgia (2 cases):  Libertarian Party of Ga. v Cleland, 1:94-cv-1503-CC, U.S. Dist. Ct., 
 N.D. (1994); Esco v Secretary of State, E-53493, Fulton Co. Superior Court, 1998. 
 Idaho:  Nader v Cenarrusa, cv 00-503, U.S. Dist. Ct., 2000. 
 Illinois:  Libt Party v Rednour, 108 F 3d 768 (7th cir., 1997). 
 Kansas:  Hagelin for President Committee v Graves, 804 F Supp 1377 (1992). 
 Maine (2 cases):  Maine Green Party v Diamond, 95-318, U.S. Dist. Ct., 1995; Maine 
 Green Party v Secretary of State, 96-cv-261, U.S. Dist. Ct., 1996. 
 Maryland (2 cases):  Ahmad v Raynor, R-88-869, U.S. Dist. Ct., 1988; Creager v State 
 Adm. Bd. of Election Laws, AW-96-2612, U.S. Dist. Ct., 1996. 
 Missouri:  Manifold v Blunt, 863 F 2d 1368 (8th cir. 1988). 
 New Hampshire:  Werme v Gov. of N.H., 84 F 3d 479 (1st cir., 1996). 
 North Carolina:  Nader v Bartlett, 00-2040, 4th cir., 2000. 
 Ohio:  Schrader v Blackwell, 241 F 2d 783 (6th cir., 2001). 
 Oklahoma (3 cases):  Rainbow Coalition v Okla. State Elec. Bd., 844 F 2d 740 (1988); 
 Nader v Ward, 00-1340, U.S. Dist. Ct., 1996; Clingman v Beaver, __US__(May 2005). 
 Oregon:  Libt Party v Roberts, 737 P 2d 137 (Ore. Ct. of Appeals, 1987). 
 Texas (2 cases):  Texas Indp. Party v Kirk, 84 F 3d 178 (5th cir., 1996); Nat. Comm. of 
 U.S. Taxpayers Party v Garza, 924 F Supp 71 (W.D. 1996). 
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 Virginia:  Wood v Meadows, 207 F 3d 708 (4th cir., 2000). 
 West Virginia:  Fishbeck v Hechler, 85 F 3d 162 (4th cir., 1996). 
 Wyoming:  Spiegel v State of Wyoming, 96-cv-1028, U.S. Dist. Ct., 1996. 
 
QUALIFIED EXPERT WITNESS 
 Fishbeck v Hechler, 85 F 3d 162 (4th cir. 1996, West Virginia case) 
 Council of Alternative Political Parties v Hooks, 999 F Supp 607 (1998, N.J.) 
 Citizens to Establish Reform Party v Priest, 970 F Supp 690 (E.D. Ark, 1996) 
 Atherton v Ward, 22 F Supp 2d 1265 (W.D.Ok. 1998) 
 Calif. Democratic Party v Jones, 530 US 567 (2000) 
 Swanson v Bennett, not reported, U.S. Dist. Ct., m.d.Ala. (02-T-644-N) 
 Beaver v Clingman, 363 F 3d 1048 (10th cir., 2004, Okla. case) 
 Green Pty v N.Y. Bd. Elec., 267 F Supp 2d 342 (EDNY 2003), 389 F.3d 411 (2nd 2004)  
 Lawrence v Blackwell, 430 F.3d 368 (6th cir. 2005) 
 
In all cases in which I was presented as an expert, the opposition accepted that designation, except 
in the Green Party of New York case.  The U.S. District Court ruled that I qualify as an expert.  
See headnote #1 at page 342, and footnote nine on page 350.  The 2nd circuit agreed, 389 F.3d 411 
(2004), at 421. 
 
SPEAKING ENGAGEMENTS:  Colleges and Scholarly Meetings 
 Panel of New York City Bar Association, 1994.  Ballot access. 
 Amer. Political Science Assn., nat. conventions of August 1995 and August 1996.  Papers. 
 Capital University School, law school class, Columbus, Ohio, 1996.  Guest lecturer. 
 Cal. State U., course in political science, Hayward, 1993 and 1996.  Guest lecturer. 
 San Francisco City College, course in political science, 1996 and 1997.  Guest  lecturer. 
 Providence College, R.I., Oct. 1997, seminar on ballot access. 
 Harvard U., JFK School of Gov't, Oct. 18, 1995, guest lecturer, ballot access. 
 Voting Integrity Project national conference, Apr. 1, 2000, speaker on ballot access. 
 Center for Voting & Democracy nat. conference, Nov. 30, 2003, speaker on ballot access. 
 Robert Dole Institute of Politics, U. of Kansas, one of 5 panel members, Oct. 25, 2007. 
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1       WHEREUPON, the following proceedings were 

2 had and testimony taken, to-wit:

3                     * * * * *

4             (Mr. Segrest not present)  

5             (Mr. Jackson not present)

6           MR. SELLS:  Let's go ahead and go on the 

7 record then.  

8           MR. JOHNSTONE:  Bryan will start with 

9 the 30(b)(6) deposition?  

10           MR. SELLS:  Yes.  

11           MR. JOHNSTONE:  And we have agreed that 

12 the 30(b)(6) deposition of the Secretary of 

13 State's Office may be continued to allow -- There 

14 is both personal depositions and 30(b)(6) 

15 depositions that involve the same witnesses.  

16 We've agreed to be flexible with that with the 

17 30(b)(6) deposition coming first, and I'll leave 

18 it to Bryan for where he'll want to go after the 

19 designations of the first witness, Alan Miller, 

20 are covered.  Do you want me to go into the 

21 designations now, Bryan?  

22           MR. SELLS:  Sure.  

23           MR. JOHNSTONE:  Based on Plaintiffs' 

24 30(b)(6) notice, they have made eight 

25 designations.  The first, the factual basis for 
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1 each denial asserted in the Defendant's answer, 

2 I'll go through and make our designations, and 

3 I'll finish with certain objections to the 

4 designations that our designations will be subject 

5 to.  

6           First, the factual basis for each denial 

7 asserted in Defendant's answer, the Secretary of 

8 State's Office will designate Alan Miller for 

9 that.  

10           Second, the factual basis for each 

11 affirmative defense asserted in the Defendant's 

12 answer, the Secretary of State will designate Alan 

13 Miller.  

14           Third, the Defendant's discovery 

15 responses, the Secretary of State will designate 

16 Alan Miller.  

17           Fourth, the State interests the 

18 Defendant may assert to justify Montana's ballot 

19 access scheme for independent candidates for 

20 non-presidential offices, and how the scheme 

21 advances those interests, the Secretary of State 

22 will designate Lisa Kimmet. 

23           Fifth, communications between the 

24 Defendant and any third parties regarding 

25 Montana's ballot access scheme for independent 
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1 candidates for non-presidential offices, the 

2 Secretary of State will designate Alan Miller.  

3           Sixth, communications between the 

4 Defendant and anyone whom the Defendant may call 

5 as a witness at trial, the Secretary of State will 

6 designate Alan Miller.  

7           Seventh, the administration of Montana's 

8 ballot access scheme for independent candidates 

9 for non-presidential offices, the Secretary of 

10 State will designate Alan Miller.  

11           Eighth, the history of Montana's ballot 

12 access scheme for independent candidates for 

13 non-presidential offices, the Secretary of State 

14 will designate Alan Miller.  

15           All of these designations are subject to 

16 the following objections.  First, that the 

17 designations are unduly vague, do not describe 

18 with reasonable particularity the matters for 

19 examination as required by Rule 30(b)(6).  

20           Second, the designations call for legal 

21 conclusions and other matters outside of the scope 

22 of discovery.  

23           Third, the designations call for certain 

24 information such as election records, other 

25 historic documents, or other contention discovery, 
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1 among other things, for which 30(b)(6) is unduly 

2 burdensome discovery given the availability of a 

3 more appropriate method, such as interrogatories 

4 and document production.  

5           Finally, the State reserves the right to 

6 present evidence on the designated matters outside 

7 of the Secretary of State's knowledge.  We have 

8 disclosed such evidence, and anticipate putting 

9 that in; but again, this is a 30(b)(6) of the 

10 Secretary of State, and as you're aware, there are 

11 going to be other matters that we will present on 

12 some of those subjects at trial or on summary 

13 judgment, and we reserve the right to do so 

14 notwithstanding the designations of the Secretary 

15 of State's witnesses.  That's it.  

16           MR. SELLS:  Okay.  I meant No. 5.  Is 

17 Lisa Kimmet No. 5?  

18           MR. JOHNSTONE:  Alan Miller is No. 5.  

19 Lisa is only No. 4.  

20           MR. SELLS:  Okay.  Great.  

21           MR. JOHNSTONE:  And we may be able to be 

22 flexible if there is something that comes up in 

23 terms of decisions in a particular question where 

24 Lisa might be the right person, and Alan explains 

25 that.  So with your permission, we'd have Lisa be 
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1 available for that after Alan's deposition.  

2           MR. SELLS:  That's fine with me.  On 

3 your objections, they sounded to me mostly like 

4 boiler objections, but if there is something 

5 specific that we can work through to make this 

6 deposition go more smoothly, I'm willing to do 

7 that.  

8           MR. JOHNSTONE:  I think that some of the 

9 objections obviously with respect to the vagueness 

10 may be mitigated by the questions, but some of 

11 these are quite broad questions, and the task of 

12 preparing any set of witnesses, even the two 

13 witnesses we have, to cover all of these issues 

14 and all of the discovery I think strains 30(b)(6).  

15           So in terms of the vagueness, again, you 

16 haven't indicated which of the answers or 

17 discovery responses or other discovery requests 

18 that you're inquiring about, so it's awfully hard 

19 to prepare anyone to be answerable to all of those 

20 things.  

21           The legal conclusions and the other 

22 matters outside the scope of discovery, again, 

23 there is going to be some things in the discovery 

24 responses that simply are going to be, in terms of 

25 requests for admissions and in terms of a lot of 
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1 the law things, they're going to be outside the 

2 scope of any 30(b)(6) witness's proper scope of 

3 knowledge.  

4           And finally, we know you have follow up 

5 Interrogatories.  We've made documents available 

6 with respect to that third objection.  I don't 

7 anticipate that you're going to go through in 

8 excruciating detail things that you already have 

9 answers on or that you have documents about.  

10           As long as the questions are subject to 

11 those objections, I don't anticipate raising a lot 

12 of nitpicky things throughout the deposition, but 

13 I do want it on the record that any testimony 

14 under 30(b)(6) is subject to those objections.  

15           MR. SELLS:  Okay.  That's fine.  And on 

16 the last point, if I start asking questions that 

17 you think are answered in the documents, 

18 particularly in this newest round of documents, 

19 feel free to interrupt me.  I don't want to be 

20 unnecessarily duplicative here.  So you at this 

21 point know better than I do what's in the 

22 documents that you just disclosed, so that may be 

23 able to save us a little time.  

24           MR. JOHNSTONE:  That's fine.  I think 

25 probably Designations 5 and 6, those 
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1 communications, that's largely what that stack of 

2 paper is, so those would probably be right away 

3 something you can probably wait for until you've 

4 had a chance to review them.  

5           MR. SELLS:  Okay.  Great.  Well, shall 

6 we swear the witness.  

7                    ALAN MILLER,

8 Having been first duly sworn, was examined and 

9 testified as follows:

10                          

11                    EXAMINATION

12 BY MR. SELLS:    

13      Q.   Good morning, Mr. Miller.  My name is 

14 Bryan Sells, and I represent the Plaintiffs Steve 

15 Kelly and Clarice Dreyer in this action against 

16 the Secretary of State, who is now Linda 

17 McCulloch.  And I assume you've met Jen Giuttari 

18 who is with the ACLU of Montana there in the room.  

19      A.   Yes.  

20      Q.   Okay.  Great.  Have you ever been 

21 deposed before?  

22      A.   No.  

23      Q.   Well, there are just a couple of ground 

24 rules we should go over to speed things up.  

25 Number one, your responses have to be verbal, and 
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1 in Montana is not often harsh?  

2           MR. JOHNSTONE:  You can answer that, 

3 Alan.  

4      A.   Again, I would get to the lack of 

5 specificity on "often harsh."  

6      Q.   (By Mr. Sells)  Okay.  So just to be 

7 clear, you do not have any factual basis for your 

8 denial?  

9           MR. JOHNSTONE:  Objection.  You can 

10 answer.  

11      A.   I personally do not have a factual basis 

12 for that denial.  

13      Q.   (By Mr. Sells)  In your capacity as the 

14 designee of the Secretary of State of the State of 

15 Montana, you have no factual basis whatsoever for 

16 the denial of the factual allegation that the 

17 winter in Montana is often harsh; is that correct?  

18           MR. JOHNSTONE:  Objection.  

19      A.   Yes.  

20      Q.   (By Mr. Sells)  Let's focus on the first 

21 part of that paragraph.  As I understood your 

22 answer a moment ago, it was you deny that the 

23 scheme effectively requires potential candidates 

24 to collect a large number of signatures during the 

25 often harsh Montana winter.  I didn't hear you 
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1 that's something that Lisa Kimmet may wish to 

2 discuss.  

3      Q.   (By Mr. Sells)  I think you're right, 

4 that topic No. 4 is something that is related to 

5 that, so I'll just go on and ask her.  

6      A.   Okay.  

7           THE WITNESS:  Would this be a good time 

8 to take a break?  

9           MR. SELLS:  That would be fine.  

10                   (Recess taken)

11           MR. SELLS:  Back on the record.  

12      Q.   (By Mr. Sells)  I want to go back to the 

13 answer, and on Page 4 of the answer are listed 

14 five affirmative defenses, and the first one is as 

15 follows -- Mr. Miller are you with me?  

16      A.   Yes.  

17      Q.   It says, "The Complaint fails to state a 

18 claim upon which relief can be granted."  What's 

19 the factual basis of that affirmative defense?  

20           MR. JOHNSTONE:  Objection.  The same 

21 ones I've stated earlier.  

22      A.   I don't know the factual basis for that 

23 affirmative defense.  

24      Q.   (By Mr. Sells)  What investigation did 

25 you do in preparation for this deposition to learn 
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1 the factual basis for that affirmative defense?  

2      A.   None that I'm aware of.  

3      Q.   As you sit here today, are you aware of 

4 any factual basis for the first affirmative 

5 defense?  

6           MR. JOHNSTONE:  Same objection.  

7      A.   No.  

8      Q.   (By Mr. Sells)  No. 2, the second 

9 affirmative defense says as follows:  "Plaintiffs 

10 lack standing to challenge a law that has not been 

11 applied to Mr. Kelly."  What is the factual basis 

12 for that affirmative defense?  

13           MR. JOHNSTONE:  Same objection.  You can 

14 answer.  

15      A.   I believe the factual basis to that is 

16 that Mr. Kelly has not submitted documentation to 

17 run for the United States Senate as an 

18 independent.  

19      Q.   (By Mr. Sells)  Is there any other 

20 factual basis for that affirmative defense?  

21           MR. JOHNSTONE:  Same objection.  

22      A.   Not that I'm aware of.  

23      Q.   (By Mr. Sells)  And what investigation 

24 did you do into any other possible factual bases 

25 for that affirmative defense?  
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1      A.   The investigation was that in our 

2 paperwork, there are no independent filing 

3 documents from Mr. Kelly as an independent for 

4 United States Senate.  

5      Q.   But in terms of any other factual basis, 

6 did you do an investigation to determine whether 

7 there was any other factual basis for the 

8 affirmative defense?  

9      A.   Not that I'm aware of.  

10      Q.   So as you sit here today, that's the 

11 only factual basis that you're aware of for this 

12 affirmative defense?  

13           MR. JOHNSTONE:  Same objection.  

14      A.   Yes, that I'm aware of.  

15      Q.   (By Mr. Sells)  The third affirmative 

16 defense says, "Plaintiffs' claim is moot."  What 

17 is the factual basis for that affirmative defense?  

18           MR. JOHNSTONE:  Objection.  Same 

19 objection.  

20      A.   I believe that factual basis is that the 

21 election has passed.  

22      Q.   (By Mr. Sells)  Okay.  Is there any 

23 other factual basis for that affirmative defense?  

24      A.   Not that I'm aware of.  

25      Q.   Elections occur, elections for statewide 
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1 offices occur every two years; is that right?  

2      A.   Yes.  For certain statewide offices, 

3 yes.  

4      Q.   And so Mr. Kelly's issue with the ballot 

5 access scheme is something that is capable of 

6 repetition, correct?  

7           MR. JOHNSTONE:  Objection.  Calls for a 

8 legal conclusion and lacks foundation.  

9      Q.   (By Mr. Sells)  Mr. Miller, can you 

10 answer that?  

11      A.   Could you state the question again?  

12      Q.   Yes.  I'm wondering if Mr. Kelly's 

13 complaint about the ballot access scheme could 

14 come up again in the next election.  

15           MR. JOHNSTONE:  Objection.  

16      A.   I suppose it could or it might not.  

17      Q.   (By Mr. Sells)  But it is capable of 

18 coming up every election cycle, right?  

19           MR. JOHNSTONE:  Objection.  

20      A.   Conceivably.  

21      Q.   (By Mr. Sells)  The fourth affirmative 

22 defense is as follows:  "Plaintiffs' claim is not 

23 ripe for adjudication."  What is the factual basis 

24 for that affirmative defense?  

25           MR. JOHNSTONE:  Objection.  Same 
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1 objection.  

2      A.   I don't know the factual basis for that 

3 affirmative defense.  

4      Q.   (By Mr. Sells)  And what investigation 

5 did you do in preparation for this deposition here 

6 today into the factual basis for that affirmative 

7 defense?  

8      A.   None that I'm aware of.  

9      Q.   And so as you sit here today, you're not 

10 aware of any factual basis for that affirmative 

11 defense?  

12           MR. JOHNSTONE:  Same objection.  

13      A.   No.  

14      Q.   (By Mr. Sells)  And the fifth 

15 affirmative defense is as follows:  "Plaintiffs' 

16 claim is barred by the doctrine of laches."  What 

17 is the factual basis for that affirmative defense?  

18           MR. JOHNSTONE:  Same objection.  

19      A.   I'm not aware of the factual basis for 

20 that affirmative defense.  

21      Q.   (By Mr. Sells)  And what investigation 

22 did you do in preparation for this deposition here 

23 today to investigate the factual basis for that 

24 affirmative defense?  

25      A.   None that I'm aware of.  
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1      Q.   So as you sit here today, you're not 

2 aware of any factual basis for that affirmative 

3 defense?  

4           MR. JOHNSTONE:  Same objection.  

5      A.   No.  

6           MR. SELLS:  I want to ask you next about 

7 the Interrogatories, the responses, Secretary of 

8 State's responses to Interrogatories.  Jen, do you 

9 have a copy of those?  

10           MS. GIUTTARI:  I do.  (Provides 

11 document)  Do you need it marked as an exhibit?  

12           MR. SELLS:  I don't think so.  

13      Q.   (By Mr. Sells)  Mr. Miller, you signed 

14 those Interrogatories on Page 11; is that correct?  

15      A.   That is correct.  

16      Q.   And did you read the Interrogatory 

17 responses before you signed?  

18      A.   Yes.  

19      Q.   And as far as the Secretary is 

20 concerned, everything in those Interrogatories is 

21 true and correct?  

22      A.   Yes.  I believe there may have been some 

23 clarifications later, but I'm not certain about 

24 that.  

25      Q.   I'm sorry.  Can you say that again?  
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1 that.  Have you sent me one?  Is it in this packet 

2 or anything like that?  

3           MR. JOHNSTONE:  It's not in that packet.  

4 We've been working on preparing for the 

5 depositions, but we still intend to get you those 

6 updates.  And I think I believe what Alan 

7 discussed as clarifications to some of the 

8 Interrogatories referred to some of the responses 

9 to the Interrogatories and Requests for 

10 Admissions, for example, on the electoral history.  

11 But those are still in process.  

12           MR. SELLS:  Okay.  Well, I'll try not to 

13 get bogged down too much, and if I'm going over 

14 something that you know you're going to answer 

15 more completely, then jump in.  

16           MR. JOHNSTONE:  Sure.  

17      Q.   (By Mr. Sells)  Let's start by looking 

18 at Request for Admission No. 18.  

19      A.   (Examines document)  

20           MR. JOHNSTONE:  And I guess are you 

21 going to ask for the factual basis of this 

22 admission?  

23           MR. SELLS:  Well, for the denial.  I'm 

24 going to ask whether and to what extent the 

25 request misstates the law.  
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1           MR. JOHNSTONE:  Okay.  And per your 

2 request we will, in terms of what is 18 through 

3 24, I guess, or 23, the things dealing with the 

4 history of the law, we object to those to the 

5 extent they obviously call for a legal conclusion, 

6 but also we intend to respond to all of those.  

7           And I can't remember the exact details, 

8 but I can tell you, if it helps, that our position 

9 is that your description there is basically 

10 correct.  I can't think of any exceptions we take 

11 to that.  And so our aim in our supplemental 

12 responses would be to, as we discussed, stipulate 

13 or as appropriate admit to your discussion of the 

14 history of the laws.  

15           MR. SELLS:  Okay.  I would characterize 

16 these as legislative facts, but that's fine.  I'll 

17 skip over them then.  

18      Q.   (By Mr. Sells)  I guess the next one 

19 then to talk about is 25.  Mr. Miller, do you have 

20 that one in front of you?  It's on Page 7 and 8.  

21      A.   I do.  

22      Q.   What is the basis, the factual basis for 

23 the Secretary of State's denial of that request 

24 for admission?  

25           MR. JOHNSTONE:  I'm going to object to 
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1 this line of discovery as duplicative to the 

2 extent we've already explained the basis for those 

3 admissions in our Interrogatories.  You can 

4 answer.  

5      A.   Could you restate, say your question 

6 again?  

7      Q.   (By Mr. Sells)  Okay.  

8           MR. SELLS:  And Anthony, I see that some 

9 of these are explained, and what I'm going to be 

10 asking Mr. Miller to do is to elaborate on what is 

11 in your Interrogatory response.  So it might help 

12 Mr. Miller to have the Interrogatories response 

13 handy.  

14           MR. JOHNSTONE:  Okay.  Thank you.  Those 

15 would be in --   

16           MR. SELLS:  Page 5 of your response to 

17 my Interrogatories, First Set of Interrogatories.  

18           MR. JOHNSTONE:  Okay.  I think he's got 

19 both of those in front of him now.  

20      A.   Okay.  The denial is based on -- that a 

21 statewide candidate can gather signatures from 

22 residents of counties other than the county in 

23 which the candidate is gathering signatures.  

24      Q.   (By Mr. Sells)  Okay.  Can you explain 

25 to me what that means?  
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1           MR. JOHNSTONE:  He's just taking some 

2 time to read the scope of the denial.  

3           MR. SELLS:  That's fine.  

4      A.   Our denial says, "A statewide candidate 

5 therefore has to have at least one set of 

6 petitions for each county in which the candidate 

7 gathers signatures."  And I think maybe it would 

8 help to just kind of lay out that process and see 

9 if this is just a matter of semantics, or if it's 

10 an issue.  

11           The person, for example, goes to, say, a 

12 county fair, and gathers petition signatures.  

13 They could have one set of petitions there.  And 

14 people would come by, and if those people are, 

15 say, Lewis & Clark County residents, say that the 

16 person is gathering signatures here in Lewis & 

17 Clark County, and a person comes by and is from 

18 Lewis & Clark County and wants to sign that 

19 petition, they could do so, and the signature 

20 gatherer would only need that one set of 

21 petitions.  

22           If for example there is people from five 

23 different counties at the county fair, then the 

24 individual gathering signatures could have a copy 

25 that's just for signatures from individuals within 
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1 whatever other county that person is from.  

2           So for example, a person who wants to 

3 sign who is from Lewis & Clark County would sign a 

4 petition that's marked for Lewis & Clark County at 

5 the bottom; the person who wants to sign as a 

6 resident of Cascade County would sign a different 

7 sheet of paper that would be for Cascade County; 

8 so that at the time when those signatures are 

9 submitted, the Lewis & Clark County petition 

10 signatures would go to the Lewis & Clark County 

11 elections office, and the Cascade County petitions 

12 would go to the Cascade County elections office.  

13           So I don't know if that clarifies the 

14 process.  I think the denial was that a statewide 

15 candidate therefore has to have at least one set 

16 of petitions for each County in which the 

17 individual gathers signatures.  The individual --  

18           Like I say, I think that's more of a 

19 wording difference.  It is true that a statewide 

20 candidate can gather signatures from residents of 

21 counties than the county in which the candidate is 

22 gathering signatures, just by having different 

23 pieces of paper.  

24      Q.   (By Mr. Sells)  Do you know how many 

25 counties there are in Montana?  
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1      A.   56.  

2      Q.   So if I'm going to a large event, like a 

3 County Fair or a sporting event or something like 

4 that, I might need as many as 56 sets of 

5 petitions?  By set, I mean a petition that has a 

6 particular county name on it.  

7      A.   Yes.  Conceivably you're going to -- You 

8 may want to have more than one set of petitions.  

9 You wouldn't necessarily need 56.  I suppose 

10 that's conceivable, but I don't know that -- I've 

11 not heard of anyone that actually carries 56 sets 

12 of petitions to any event.  

13      Q.   But let's, to use your example, let's 

14 say I'm in Lewis & Clark County at a fair, and so 

15 I'm going to have a set of petitions that are for 

16 people who live in Lewis & Clark County, right?  

17      A.   Yes.  

18      Q.   And let's also say that I have a set of 

19 petitions for people who live in Silver Bow 

20 County.  

21      A.   Yes.  

22      Q.   That would be two sets of petitions.  

23 And so if someone walks up to me and says, "I'm 

24 from Silver Bow County," they would sign the 

25 Silver Bow County petition.  If they walk up and 
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1 they say that, "I'm from Lewis & Clark County," 

2 they sign the Lewis & Clark County petition, 

3 right?  

4      A.   Yes.  

5      Q.   And if someone walks up to me, and 

6 they're from a county that I don't have a petition 

7 for yet, I'd have to essentially create one with a 

8 blank form or something like that?  

9      A.   Yes.  You would write down the name of 

10 the county that they reside in at the bottom of 

11 the blank form.  

12      Q.   So as a petitioner, if I'm out there -- 

13 a signature gatherer, if I'm out there collecting 

14 signatures, I have to ask people what county 

15 they're registered to vote in before they can 

16 sign, right?  

17      A.   You wouldn't technically have to ask 

18 them, but that would be advisable so that the 

19 people that are signing each county's petitions 

20 are only residents of that county, yes.  

21      Q.   And what happens if someone from Cascade 

22 County signs a petition that says Lewis & Clark on 

23 the bottom of it?  

24      A.   Lewis & Clark County would get that, and 

25 they would only certify the signatures from the 
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1 residents that are residents of Lewis & Clark, or 

2 the signers that are residents of Lewis & Clark 

3 County.  

4      Q.   As a practical matter, does that mean 

5 that the Cascade County signer's signature doesn't 

6 get counted?  

7      A.   Yes.  

8      Q.   And if I'm at a big event again, and I'm 

9 using a clip board, for example, I've got to have 

10 a lot of sheets of paper, and shuffle them around 

11 in order to get people to sign; isn't that right?  

12      A.   I'm not aware of all practices that are 

13 used out there, but people probably do have a 

14 number of petition sheets that they can put 

15 different county names on in case people aren't 

16 just from the county in which they're gathering 

17 signatures.  

18      Q.   Do you dispute that that has added a 

19 layer of administrative hassle to the petition 

20 gathering process?  

21           MR. JOHNSTONE:  Objection.  

22      A.   I would say that it adds a different 

23 piece of the process.  I don't know that I'd 

24 characterize it as a hassle.  It is different than 

25 if a person were able to gather all of the 
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1 signatures on single sheets, but that applies to 

2 all signature gatherers; and also any signature 

3 gatherer is going to have multiple pages -- not 

4 any -- but in general, I believe they have 

5 multiple signature pages just to gather multiple 

6 signatures.  

7      Q.   (By Mr. Sells)  Does Montana have a 

8 centralized voter registration data base?  

9      A.   Yes.  

10      Q.   Is that centralized voter registration 

11 data base different from the one used by county 

12 auditors?  

13      A.   In Montana, just to clarify, county 

14 Clerks and Recorders are generally the county 

15 election administrators.  County auditors is not 

16 the term that we use in Montana.  

17      Q.   Okay.  I'm sorry about that.  I 

18 misspoke.  I've spent all my time in South Dakota 

19 where they're called county auditors.  So do 

20 county clerks use that same data base?  

21      A.   Yes.  There are exceptions in the case 

22 of -- sometimes a county might not use the data 

23 base.  Well, they may not certify their petitions 

24 using the paperwork that comes through the data 

25 base, but there's very few counties that do that.  
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1 So in general, yes, counties use the data base for 

2 certifying petitions.  

3      Q.   And there is no reason why that couldn't 

4 be done centrally at either the Secretary of 

5 State's office or distributed back in the county 

6 clerk's offices, right?  

7      A.   Well, there is some issues with that.  

8 The petitions, when they're submitted, there is a 

9 process where sometimes counties have entered the 

10 voter registration cards by the time those come 

11 in, and sometimes they haven't.  

12           So that would have to be coordinated 

13 carefully, so that individuals in one county, 

14 where maybe it took a little longer to enter the 

15 voter registration cards, wouldn't be 

16 disadvantaged, versus those where the county got 

17 the voter registration cards in right away.  But I 

18 believe it's technically possible for that to 

19 occur.  

20      Q.   Is it possible for the county clerk in, 

21 let's just say Lewis & Clark County, to use the 

22 centralized data base to verify the signature of a 

23 Cascade County resident?  

24      A.   Assuming a few things, that the Cascade 

25 County elections office had entered the voter 
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1 registration information and the signature of that 

2 individual into the data base, and assuming that 

3 the law was changed to permit that.  

4      Q.   I want to ask you about the first 

5 assumption.  Is that a pretty reasonable 

6 assumption, that the voter's information is 

7 entered into the data base?  

8      A.   Yes.  Again, all of the information for 

9 each registered elector is entered.  There might 

10 be some counties that are still working on getting 

11 the signature scanned, because that's a little 

12 different process.  But in general, yes, that's 

13 accurate, that a county could get that signature 

14 and registration information even if the 

15 individual was not a registered elector in that 

16 county election administrator's county.  

17      Q.   I'm not sure I fully understand your 

18 answer.  Are you saying that there are some 

19 counties that haven't yet fully participated, who 

20 aren't yet fully participating in the centralized 

21 data base, or are you saying that there are some 

22 voter registration cards that may have come in 

23 very recently that aren't in the data base?  

24      A.   I believe the first statement is true to 

25 a very small extent, and the second statement is 
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1 more accurate, that counties may not have entered 

2 their voter registration cards in by the time 

3 another county would go in to certify a signature 

4 from that county, if that were legally possible.  

5      Q.   Can you tell me approximately what 

6 percentage of the state's registered voters are 

7 fully in the data base and could therefore be 

8 checked by remote locations?  

9      A.   I couldn't say for certain, but I mean 

10 the data base is very up to date, very small time 

11 lags.  Maybe 95 to 99 percent are in there fully.  

12      Q.   And tell me a little bit about the 

13 history of this data base.  How did it come about, 

14 when did it get up and running, and that sort of 

15 thing.  

16      A.   Well, it was part of the mandate of the 

17 Help America Vote Act, also referred to as HAVA, 

18 and the State first implemented it in early 2006, 

19 and so it was available for elections in 2006.  

20 During that period of time, some counties ran two 

21 systems.  Some put very little information into 

22 the data base.  It was a very busy election 

23 season.  But all counties had access to it.  

24           And over time, counties that have done 

25 more and more of their work in Montana VOTES, to 
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1 the extent that the great majority of them do all 

2 their voter registration work in Montana VOTES.  

3 That's the statewide data base.  

4      Q.   Is that an acronym for something?  

5      A.   Montana VOTES?  

6      Q.   Yes.  

7      A.   It was never formally made an acronym.  

8 It's just V-O-T-E-S, in all caps, and there is no 

9 periods in between it.  

10      Q.   I was just curious about that last 

11 point.  And using the Montana VOTES system, the 

12 Secretary of State could also check signatures for 

13 statewide candidates, correct?  

14      A.   If the laws permitted us to do so.  Yes, 

15 I believe so.  

16      Q.   There are no technological barriers that 

17 require one petition per county -- or that's not 

18 the right way to phrase it -- but that require 

19 that each county only certifies the voters of that 

20 particular county?  

21      A.   I'm not aware of any.  

22      Q.   Do you know what the purpose of the 

23 requirements under Montana law that candidates 

24 submit their -- statewide candidates submit their 

25 petitions to county election officials is?  
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1           MR. JOHNSTONE:  Objection.  

2      A.   I'm not aware.  Before the statewide 

3 data base, everything was -- each county had their 

4 own set of registered voters, and the law hasn't 

5 changed since that data base came into effect.  

6      Q.   (By Mr. Sells)  I'd like to move to 

7 Request for Admission 27, and the Secretary of 

8 State's denial of that, which is also referenced 

9 in the Secretary of State's Responses to the 

10 Plaintiffs's First Interrogatories at Page 5.  

11 Would you take a look at that, and I'm going to 

12 ask you then to explain the Secretary of State's 

13 denial.  

14      A.   (Examines documents)  

15           MR. JOHNSTONE:  No. 27?  

16           MR. SELLS:  Yes.  

17      A.   (Examines document)  Okay.  Just to 

18 clarify, our denial is, "Deny that the deadline 

19 for filing petitions with an indigency statement 

20 is four weeks prior to the filing deadline for 

21 non-indigent independent candidates."  Do I have 

22 that correct?  Is that --   

23      Q.   (By Mr. Sells)  Well, that's what the 

24 response says.  

25      A.   In our --   
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1           MR. JOHNSTONE:  There is not a question.  

2           THE WITNESS:  I'm not sure of the 

3 question.  Could you state --   

4      Q.   (By Mr. Sells)  What is the factual 

5 basis for denying that the deadline for filing 

6 petitions with an indigency statement is four 

7 weeks prior to the filing deadline for 

8 non-indigent candidates?  

9           MR. JOHNSTONE:  Objection.  

10      A.   As our response indicates, the filing 

11 deadline is established by Montana Code Annotated 

12 Section 13-10-503.  That filing deadline is March 

13 -- or was in 2008 one week prior to the March 20th 

14 filing deadline, and again, with the clarification 

15 that the one week deadline is just for the 

16 signatures.  And then the final filing deadline 

17 was the March 20th.  

18           The procedure for certifying signatures 

19 is under 13-27-303/304, but the deadline for 

20 independent candidates to actually file is one 

21 week prior to the candidate filing deadline for 

22 their signatures, and on that candidate filing 

23 deadline for the rest of their paperwork.  

24      Q.   (By Mr. Sells)  I guess I still don't 

25 understand when the filing deadline is for people 
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1 who want to have the filing fee waived as an 

2 indigent candidate.  

3      A.   An indigent candidate who is an 

4 independent would have to file by the deadline 

5 established in 13-10-503.  The procedure is under 

6 13-27-303/304, but the filing deadline for an 

7 independent is, or was in 2008, for signatures was 

8 March 13th.  

9      Q.   What does the procedural section say 

10 about indigent candidates and this filing fee?  

11      A.   I'd have to refer to it.  

12      Q.   Do you have it in front of you?  

13      A.   Yes.  

14      Q.   Why don't you do that.  

15      A.   Okay.  It's quite lengthy.  

16           MR. JOHNSTONE:  Could you be more 

17 specific, Bryan?  

18           MR. SELLS:  Yes.  My impression is that 

19 the procedural section requires indigent 

20 candidates to hand in their signatures much 

21 earlier, and if that's not correct, I want to know 

22 about that.  

23           MR. JOHNSTONE:  Okay.  Well, I'd object 

24 to the extent you're asking him to restate the 

25 statute.  He's provided the basis on which the 

Case 2:08-cv-00025-SEH     Document 68-8      Filed 04/10/2009     Page 33 of 57



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 67

1 Secretary of State maintains that the deadline for 

2 indigent independents is the same for all 

3 independents.  

4           MR. SELLS:  And I guess from his answer, 

5 it sounds to me like we're dealing with a semantic 

6 issue.  

7           MR. JOHNSTONE:  I guess --  

8           MR. SELLS:  I'm just trying to cut 

9 through that.  

10           MR. JOHNSTONE:  So what's your question?  

11      Q.   (By Mr. Sells)  When must an indigent 

12 candidate hand in signatures?  

13      A.   Well, if an indigent candidate is an 

14 independent candidate, then the filing deadline is 

15 established by 13-10-503.  

16      Q.   Does the certification procedure require 

17 as a practical matter the candidate to turn in 

18 signatures earlier?  

19      A.   Our position is that the filing deadline 

20 is March -- or in 2008 was March 13th for the 

21 signatures, and March 20th for the final 

22 documentation.  

23           MR. JOHNSTONE:  Bryan, is the semantics 

24 issue because of the earlier discussion?  You want 

25 clarification that when they say the filing 
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1 deadline is -- that they mean that the filing 

2 deadline in this case is the signature filing 

3 deadline?  

4           MR. SELLS:  I guess that's the nature of 

5 the semantic issue.  The 503 says March 20th is 

6 the deadline, but if you don't turn in your 

7 signatures by March 13th, then you can't do it 

8 because it says you have to turn in your 

9 signatures a week in advance; and Section 

10 13-27-303 gives county officials four weeks to 

11 check signatures on indigent candidates, which 

12 effectively moves up the deadline.  

13           So that's how I understand the procedure 

14 in Montana.  If I'm understanding that 

15 incorrectly, I need to know about that.  

16           MR. JOHNSTONE:  I think Mr. Miller has 

17 explained two or three times now that the deadline 

18 is set for signatures by 503.  He's explained -- I 

19 think he's explained that's the basis for the 

20 denial of your reading of the statute, which is 

21 that it has to happen four weeks before that.  

22      Q.   (By Mr. Sells)  Mr. Miller, does Montana 

23 law give county election officials more than one 

24 week within which to certify the signatures of an 

25 independent, of an indigent independent candidate?  
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1           MR. JOHNSTONE:  Objection.  

2      A.   If a candidate, if an indigent 

3 independent candidate submitted sufficient 

4 signatures by March 13th, 2008, or let's just say 

5 one week before the filing deadline, the final 

6 filing deadline, then that would be sufficient to 

7 meet the deadline.  

8      Q.   (By Mr. Sells)  What happens if the 

9 County election officials don't review them in one 

10 week's time?  

11      A.   Well, we would make them aware of the 

12 deadline for those, and do everything we could to 

13 make certain that those signatures were certified 

14 and provided to us within the time period.  Beyond 

15 that, I mean the law requires what it requires 

16 under 13-10-503, that the county election 

17 officials certify those signatures within the 

18 applicable time period.  

19      Q.   I don't think I heard an answer to the 

20 question of what happens if the county officials 

21 don't act within the time allowed.  

22      A.   I suppose they could be subject to suit, 

23 to lawsuit.  

24      Q.   Can the candidate get on the ballot 

25 without a lawsuit?  
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1      A.   Well, assuming there was some 

2 administrative error on the part of the county, we 

3 could work with them to address that issue, but 

4 absent that, presumably a court case would be 

5 required.  

6      Q.   So the only way to get on the ballot 

7 without a lawsuit, if you're an indigent 

8 independent candidate for the US Senate, is to 

9 file your signatures more than four weeks in 

10 advance of the March 13th signature filing 

11 deadline?  

12           MR. JOHNSTONE:  Objection.  That 

13 misstates his testimony.  You disagree with him on 

14 the law.  He's told you what the practice of the 

15 office is.  

16      Q.   (By Mr. Sells)  Okay.  I'd like you to 

17 look at Section 13-27-303.  

18      A.   Okay.  

19      Q.   Explain to me what Section 1 of that 

20 section means insofar as indigent independent 

21 candidates for the United States Senate.  

22           MR. JOHNSTONE:  Objection.  

23      A.   I can read it all to you if you'd like, 

24 but --  

25      Q.   (By Mr. Sells)  I guess I'd like you to 
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1 explain to me what this phrase means, the first 

2 sentence of Section 1, "Except as required by 

3 13-27-104, within four weeks after receiving the 

4 sheets or sections of petition, the county 

5 official shall check the names of all signers to 

6 verify that they are registered electors of the 

7 county."  

8           Does that not mean that county election 

9 officials have four weeks to review an indigency 

10 petition?  

11           MR. JOHNSTONE:  Objection.  

12      A.   I guess there are two laws in question 

13 here.  Reading this one without 13-10-503, it says 

14 that, "Except as required by 13-27-104, within 

15 four weeks after receiving the sheets or sections 

16 of a petition," just as you said.  There is a 

17 reference in 13-10-503 to the procedures in 

18 13-27-303.  In 13-10-503, it provides the 

19 independent candidate filing deadlines, and those 

20 are what we go -- that's what we would go by 

21 whether the person is independent or indigent, or 

22 if the person is independent and indigent.  

23      Q.   (By Mr. Sells)  How many times since 

24 you've been working for the Secretary of State's 

25 Office has there been an indigency petition?  
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1      A.   I can't recall that there has been one.  

2 I don't believe that we've received one, although 

3 -- I don't believe we have.  

4      Q.   Now, it's the Secretary of State's 

5 position, is it not, that county officials have 

6 one week to review the signatures for a 

7 non-indigent independent candidate, correct?  

8      A.   You mean a candidate who is independent 

9 but who is not indigent?  

10      Q.   Right.  

11      A.   If the independent candidate submits 

12 those as late as one week before, then yes, the 

13 county election official would have one week to do 

14 so.  

15      Q.   And that's because Section 13-10-503 

16 basically says that that's the procedure, correct?  

17      A.   Yes.  

18      Q.   I'd like you to look at 13-10-203, and 

19 specifically I'd like you to look at Subsection D.  

20      A.   (Complies)  Yes.  

21      Q.   Can you see that this section is about 

22 indigent candidates, right?  

23      A.   Yes.  

24      Q.   And Section D says that the signatures 

25 are to be certified by the procedure found not in 
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1 and file certain documentation.  

2      Q.   (By Mr. Sells)  Well, would you explain 

3 to me, I guess, in lay person's terms what the 

4 Secretary of State's Office does in enforcing the 

5 ballot access scheme for independent candidates 

6 seeking to run for non-presidential offices?  

7           MR. JOHNSTONE:  Objection, and I'm just 

8 objecting to "scheme" as vague.  

9           MR. SELLS:  Anthony, would you prefer 

10 "ballot access laws"?  

11           MR. JOHNSTONE:  I think as long as it's 

12 intelligible to Mr. Miller, yes.  

13      Q.   (By Mr. Sells)  Mr. Miller, do you 

14 understand the question?  

15      A.   I believe so.  More or less our role in 

16 the process of independent candidates filing, 

17 assuming that these are statewide or state 

18 district candidates, is oftentimes they'll contact 

19 our office for the materials that they need in 

20 order to run for the office.  Oftentimes that's by 

21 email, or if it's by phone, we provide the -- 

22 often we provide the documents by email -- not 

23 always, but -- and we send them the documentation 

24 that includes the deadlines and the forms to file.  

25           And they receive those, and determine 
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1 whether or not to make an effort to be on the 

2 ballot as an independent.  If they choose to do 

3 so, they file their petition signatures with the 

4 county election administrators of whatever county 

5 the residents are that signed the petitions, and 

6 then those county election officials certify those 

7 signatures, and send those to our office.  

8           We tally those, and determine whether or 

9 not the individual has submitted enough certified 

10 petition signatures in order to qualify for the 

11 ballot through signatures.  There are other 

12 documents that they submit, the filing fee and 

13 their basic statement indicating their name, the 

14 way they want it to appear on the ballot, etc., 

15 and mailing addresses, and things like that.  

16           And then as long as those documents are 

17 received by the legal deadlines, then the person 

18 is certified to appear, in the case of an 

19 independent candidate, on the general election 

20 ballot.  

21           And so that's kind of the start to 

22 finish of our role in independent candidate 

23 filings.  If I left anything out, you can let me 

24 know, but that's the basic process.  

25      Q.   Just to distill it even further, the 
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1 Secretary of State is the one who makes 

2 essentially the final call on whether a candidate 

3 has met the legal requirements or not, as least 

4 insofar as statewide candidates are concerned, 

5 right?  

6      A.   Yes.  To the extent that we tally the 

7 signatures and determine if they received the 

8 correct amount, then yes, we do certify their name 

9 for the ballot.  

10      Q.   Does the Secretary of State have any 

11 authority to waive those legal requirements?  

12           MR. JOHNSTONE:  Objection.  

13      A.   Not that I'm aware of, absent a Court 

14 order, or administrative error of some sort, but 

15 not that I'm aware of.  

16      Q.   (By Mr. Sells)  Tell me what happens if 

17 a candidate does not meet the legal requirements 

18 for getting on the ballot as an independent 

19 statewide candidate.  What happens in the 

20 Secretary of State's Office?  

21      A.   The procedure depends a little bit.  If 

22 they've attempted to gather signatures, if they've 

23 submitted signatures and they haven't made it, 

24 generally they'll call our office and ask us 

25 whether or not they've made it, if they don't 
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1 already know; and we'll inform them if they have 

2 not gotten enough signatures to be certified, to 

3 have their name certified for the ballot.  If they 

4 just get the paperwork and don't submit any 

5 signatures, there is not necessarily any follow up 

6 from our office at that point.  

7      Q.   I'm not sure what you mean by there is 

8 not any follow up at that point.  

9      A.   I mean we don't contact them and ask 

10 them how their paperwork is coming along or 

11 anything like that.  They get the paperwork, and 

12 if they choose to file, that's their option; but 

13 if they do not submit any paperwork, we don't 

14 contact them and ask them if they're planning to 

15 file.  

16      Q.   What happens, or what would happen in 

17 your office if a candidate, say, submitted 5,000 

18 signatures -- I'm not talking about a candidate 

19 for the Senate where the signature requirements 

20 are much higher than that -- submitted only 5,000 

21 signatures, and paid the filing fee, and filed the 

22 Notice of Intention of Candidacy form.  What would 

23 your office's response be?  

24      A.   If the candidate does not meet the 

25 requirements for filing a certain number of 
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1 signatures, we wouldn't by law be able to certify 

2 their name for the ballot.  

3      Q.   Suppose a candidate has enough 

4 signatures, but files his paperwork one day after 

5 the deadline with you -- paperwork meaning the 

6 Statement of Intention of Candidacy and the filing 

7 fee.  What would happen in that instance?  

8      A.   Just as with any candidate, we wouldn't 

9 be able to accept it.  

10      Q.   Would it be fair to say that if a 

11 candidate doesn't have the number of signatures 

12 required, or isn't able to pay the filing fee, it 

13 would be a futile act to make those submissions 

14 after the deadline?  

15           MR. JOHNSTONE:  Objection.  

16      A.   You said after the deadline?  

17      Q.   (By Mr. Sells)  Yes.  

18      A.   If any candidate submits documentation 

19 after the legal deadline, then we wouldn't be able 

20 to accept it.  So I don't know if that would be a 

21 futile effort or not, but we wouldn't be able to 

22 accept documentation submitted after the legal 

23 deadline.  

24      Q.   Why don't you know whether that would be 

25 futile or not?  
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1      A.   I guess I'd just use different 

2 terminology, but it's probably a pretty similar 

3 conclusion.  

4      Q.   So it would be fair to characterize that 

5 as futile?  

6      A.   I would say if a person went out and got 

7 the signatures, and at least did something, tried 

8 to file paperwork, that would at least be an 

9 effort.  If they submitted it afterwards, after 

10 the legal deadlines, then they would ultimately 

11 not be successful; and in that sense, I believe it 

12 would be futile.  

13      Q.   We spoke several hours ago about the 

14 difference between qualified parties and 

15 unqualified parties; do you remember that?  

16      A.   Yes.  

17      Q.   Sometimes people use the terms "major 

18 party" and "minor party," but in Montana, there 

19 are really only qualified parties and unqualified 

20 parties; is that right?  

21      A.   Well, whenever anybody asks questions 

22 about qualified, unqualified, minor, third party, 

23 major party, I always refer to the statutes.  I 

24 think that would probably be an accurate 

25 characterization, though, that parties are either 
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1 qualified or unqualified, although the statutes do 

2 mention minor parties.  

3      Q.   And the rules for getting on the ballot 

4 are different for qualified parties than they are 

5 for candidates of unqualified parties or 

6 independents, right?  

7      A.   Yes, the laws are different, in that 

8 candidates of qualified parties have a certain set 

9 of statutes to file under, and candidates of 

10 non-qualified or not yet qualified parties have a 

11 different set of statutes, although there are 

12 intersections between the two.  

13      Q.   Do you know offhand what parties are 

14 qualified in Montana?  

15      A.   Currently?  

16      Q.   Yes.  

17      A.   Yes.  

18      Q.   What are they?  

19      A.   Unless I'm leaving any out, I believe 

20 it's Libertarian, Constitution, Democratic, and 

21 Republican.  

22      Q.   Let's use the Libertarian party as an 

23 example.  The Libertarian Party is one that some 

24 people would call a minor party, right?  

25      A.   Well, under the law, minor party I 
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1 believe is one that's not yet qualified.  

2      Q.   Right.  I'm talking more in the 

3 colloquial sense of minor party versus major 

4 party.  

5           MR. JOHNSTONE:  Objection.  

6      A.   I don't know if I've heard that term or 

7 not.  Sometimes people use the term "third party."  

8 I'm not sure how often people use the term "minor 

9 party."  

10      Q.   (By Mr. Sells)  Well, are the 

11 requirements for getting on the ballot as a 

12 Libertarian party candidate -- just to use an 

13 example -- different from the requirements for 

14 getting on the ballot as an independent candidate?  

15      A.   Yes, to the extent that currently the 

16 Libertarian party is a qualified party in Montana, 

17 and so independent and minor party candidates have 

18 a different -- at least some different statutes 

19 that they file under.  

20      Q.   Do qualified party candidates have to 

21 collect the same number of signatures as 

22 independent candidates for statewide office?  

23      A.   Well, in the initial qualification 

24 procedure for a party, there is a signature 

25 requirement; but once a party is qualified, their 
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1 requirement -- they maintain ballot access through 

2 having candidates meet certain percentages of 

3 statewide totals and --   

4      Q.   But I'm talking about once they're 

5 qualified.  Do qualified party candidates have to 

6 collect the same number of signatures as an 

7 independent candidate for statewide office?  

8      A.   No.  

9      Q.   And is the number of signatures that the 

10 qualified party candidate has to collect, is that 

11 lower or higher than independent candidates for 

12 statewide office?  

13      A.   Could you ask that again?  

14      Q.   Is the number of signatures that a 

15 qualified party candidate has to collect, in order 

16 to appear on the ballot, lower or higher than the 

17 number of signatures that's required of an 

18 independent candidate for statewide office?  

19           MR. JOHNSTONE:  Objection.  

20      A.   I may be missing the question.  A 

21 qualified party candidate does not submit 

22 signatures, so their signatures would be lower, 

23 zero, as compared to an independent candidate.  

24      Q.   (By Mr. Sells)  And is the deadline for 

25 filing for qualified party candidates earlier or 
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1 later than the deadline for independent candidates 

2 for statewide office?  

3      A.   For example, in 2008, the final filing 

4 deadline was March 20th, 2008 for both a candidate 

5 from a political party that was qualified and for 

6 an independent or minor party candidate, other 

7 than the requirement for the signatures.  

8      Q.   The signature filing requirement is a 

9 pretty significant other than, isn't it?  

10      A.   Well, I don't know if I'd characterize 

11 it as significant.  It is a requirement that a 

12 qualified party candidate would not have that an 

13 independent candidate or minor party candidate 

14 would have.  

15      Q.   And the qualified party candidate 

16 doesn't have to file anything a week before the 

17 deadline as an independent candidate does, 

18 correct?  

19      A.   That's correct.  Yes.  

20      Q.   You mentioned a signature gathering 

21 requirement for party qualification.  

22      A.   Yes.  

23      Q.   Tell me your understanding of that 

24 requirement.  

25      A.   If I could, I'd like to refer to the 

Case 2:08-cv-00025-SEH     Document 68-8      Filed 04/10/2009     Page 49 of 57



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 101

1 statutes, because that is what I do each time that 

2 question is asked of me.  

3      Q.   Sure.  

4      A.   (Examines document)  The statute is 

5 13-10-601, and it states that, "Each political 

6 party that had a candidate for a statewide office 

7 in either of last two general elections, who 

8 received a total vote that was 5 percent or more 

9 of total votes cast for the most recent successful 

10 candidate for governor, shall nominate its 

11 candidates for public office, except for 

12 presidential electors by primary election, as 

13 provided in this chapter."  

14           Then it goes on to say that, "The 

15 petition must be signed by a number of registered 

16 voters --"  Well, that's different.  That's in the 

17 case of qualification.  But is that what you also 

18 wanted to know?  

19      Q.   Yes.  I want to know about the party 

20 qualification process.  I think the part you just 

21 read to me was about staying on the ballot as a 

22 party, but I want to hone in on getting on the 

23 ballot as a party.  

24      A.   Yes.  It says here, "The petition must 

25 be signed by a number of register voters equal to 
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1 5 percent or more of the total votes cast for the 

2 successful candidate for governor at the last 

3 general election or 5,000 electors, whichever is 

4 less," and then there is a requirement, "the 

5 voters in more than one-third of the legislative 

6 districts equal to 5 percent of the total votes 

7 cast for governor in those districts or 150, 

8 whichever is less."  

9      Q.   And what's the filing deadline for a 

10 party qualification petition?  

11      A.   It says, "At least one week before the 

12 filing deadline" provided in the next section, and 

13 that filing deadline states that the election 

14 administrator shall forward that to our office at 

15 least 75 days before the date of the primary; and 

16 75 days before the date of the primary last year I 

17 believe was March 20th.  

18      Q.   Okay.  So let's start with the number of 

19 signatures.  Is the number of signatures required 

20 to form a party lower or higher than the number of 

21 signatures required to appear on a ballot as a 

22 statewide candidate for the US Senate?  

23      A.   Are you speaking of as an independent 

24 candidate?  

25      Q.   Yes.  I'm sorry.  Did I misspeak?  
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1      A.   The number of signatures required to 

2 form a party is 5,000 electors currently.  The 

3 number of signatures required for an independent 

4 US Senate candidate is currently more than that 

5 number.  

6      Q.   And the deadlines are the same for 

7 filing those petitions, either to qualify the 

8 party or to run as an independent candidate; is 

9 that correct?  

10      A.   Yes.  The only exception is that under 

11 13-10-503, there is a provision that allows that 

12 if there are insufficient signatures on the 

13 petition, additional signatures may be submitted 

14 before the deadline for filing.  So there is 

15 somewhat of a difference there that I don't see 

16 under the party qualification section.  

17      Q.   So independent candidates can make up 

18 signatures between March 13th and March 20th, 

19 assuming that's when they file their submission, 

20 right?  

21      A.   The statute says that if there are 

22 insufficient signatures, then additional 

23 signatures may be submitted before that deadline.  

24 So yes on that basis.  

25      Q.   What else does a party have to do other 
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1 than gather signatures if it wants to become a 

2 qualified party in Montana?  

3      A.   Well, they have to submit those 

4 signatures, and they have to have them verified by 

5 the county election administrator; and then those 

6 have to be sent to our office, and we have to 

7 certify that that party has qualified for the 

8 primary election ballot, or at least to file their 

9 candidates prior to the primary election.  

10      Q.   Does a party have to file a 

11 constitution, or by-laws, or any other document of 

12 that nature?  

13      A.   I'd have to refer a bit to the statutes, 

14 which I believe I could do quickly.  But I believe 

15 they do have a requirement for filing 

16 documentation with our office.  

17      Q.   Okay.  Feel free to refer to the 

18 statutes.  

19      A.   (Examines document)  Under 13-38-104, it 

20 says that, "The state central committee of each 

21 political party in this state must file a current 

22 copy of the rules of government of the party with 

23 the Secretary of State."  

24      Q.   So if you want to become a qualified 

25 party, you have to have a state central committee, 
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1 and then you have to have these rules; is that 

2 right?  

3      A.   Since it indicates that the state 

4 central committee has to file, then that appears 

5 to presume there is one, and they do have to file 

6 those with our office.  

7      Q.   Do you know what's the minimum number of 

8 people that would have to be on a central 

9 committee?  

10      A.   I don't.  

11      Q.   Could you have a committee of one?  

12      A.   I'm not certain.  

13      Q.   Can you become a party if you don't 

14 submit these rules that are referenced in the 

15 statutes that you just looked at?  

16      A.   There is not a deadline specifically in 

17 the law for when those rules have to be filed with 

18 our office, so it's not clear exactly when those 

19 have to be filed.  

20      Q.   Are there any other administrative 

21 requirements for becoming a qualified party?  

22      A.   If they are, they're probably under 

23 Title 13 Chapter 38, but I'm not aware 

24 specifically.  

25      Q.   Would it be fair to say that the ballot 
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1 access laws for getting on the ballot as a 

2 qualified party are quite different from those to 

3 get on the ballot as an independent candidate?  

4           MR. JOHNSTONE:  Objection.  

5      A.   I'd say currently the requirement is 

6 5,000 signatures to qualify an otherwise 

7 unqualified political party for the ballot.  That 

8 would be a different number than the number that 

9 most times would be the requirement for an 

10 independent office.  

11           And a person who files, or a group of 

12 individuals who files as a party would have 

13 different requirements than an independent would, 

14 in the sense that they would have to file rules at 

15 a certain point, and would have certain other 

16 signature requirements, such as a certain number 

17 of legislative districts, for example.  

18      Q.   (By Mr. Sells)  And are you familiar 

19 with the requirements for getting a ballot issue 

20 onto the ballot?  

21      A.   Yes, I am.  

22      Q.   And could you explain to me briefly what 

23 those requirements are.  

24      A.   An individual who -- I'll try to do this 

25 briefly.  An individual who wishes to submit a 
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1 ballot issue submits the information to certain 

2 state agencies, and it's reviewed.  If it's 

3 approved, then they can go out and get signatures; 

4 and once those signatures -- and they submit those 

5 to the county election offices, and their 

6 deadlines for doing so hit around June 20th, for 

7 submitting those petitions to the county election 

8 administrators would be around June 20th, the June 

9 prior to the November election in the even year in 

10 which they would like for the ballot issue to 

11 appear on the ballot.  

12           County election administrators then have 

13 up to four weeks to submit those -- to review 

14 those signatures, certify them, and send them to 

15 our office.  We tally those signatures.  If there 

16 is a sufficient number, then the ballot issue 

17 would be certified for the ballot.  

18      Q.   How many signatures were required to get 

19 on the ballot in 2008 as a ballot issue?  

20      A.   I want to say 22,308 for a statutory 

21 initiative; and 44,615 for a constitutional 

22 initiative.  Those are approximate, but I believe 

23 those are accurate.  

24      Q.   So those numbers are higher than the 

25 number of signatures required to get on the ballot 
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1 as an independent candidate for statewide office, 

2 right?  

3      A.   Yes.  As far as I know, that's correct.  

4      Q.   And the deadlines for submitting those 

5 signatures is much later than the deadline for 

6 getting on the ballot as an independent candidate 

7 for non-presidential statewide office, correct?  

8      A.   I don't know if I'd say much later.  It 

9 is different.  There is a March deadline for the 

10 independent candidates and other candidates, 

11 partied candidates; and there is a June deadline 

12 for the ballot issues.  

13      Q.   So it's more than three months, right?  

14      A.   Yes, about three months.  

15      Q.   And the ballot issue is to appear on the 

16 very same ballot that an independent candidate 

17 would be trying to appear on; is that right?  

18      A.   Yes.  

19      Q.   Do you have any role in preparing forms 

20 related to petition gathering or the ballot access 

21 process for independent statewide candidates?  

22      A.   Yes.  

23      Q.   And how often do you revise those forms?  

24      A.   Generally we do a review every few 

25 years.  If there are forms that we need to change 
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1       WHEREUPON, the following proceedings were 

2 had and testimony taken, to-wit:

3                     * * * * *

4                    LISA KIMMET,

5 Having been first duly sworn, was examined and 

6 testified as follows:

7                          

8                    EXAMINATION

9 BY MR. SELLS:    

10      Q.   Well, good afternoon, Ms. Kimmet.  I 

11 understand that you were in the room for most of 

12 Mr. Miller's deposition.  Did you hear me go over 

13 the ground rules for depositions with him?  

14      A.   I did.  

15      Q.   And have you been deposed before?  

16      A.   No.  

17      Q.   Well, the same rules obviously apply for 

18 your deposition.  I need you to respond verbally 

19 and so forth.  If you have any questions, 

20 definitely speak up.  

21      A.   Okay.  

22      Q.   I understand that you are here as the 

23 Secretary of State designee to respond to the 

24 fourth item in the designation, which is marked as 

25 Exhibit A, and the fourth item, "The State 
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1 interests that the Defendant may assert justify 

2 Montana's ballot access scheme for independent 

3 candidates for non-presidential offices, and how 

4 the scheme advances those interests;" is that 

5 right?  

6      A.   That's right.  

7           MR. JOHNSTONE:  Bryan, I'll just 

8 reiterate the same objections we had at the top of 

9 Alan's portion of it.  

10           MR. SELLS:  Okay.  That's fine.  

11      Q.   (By Mr. Sells)  Ms. Kimmet, did you 

12 review the deposition notice before this 

13 deposition here today?  

14      A.   Yes.  

15      Q.   And tell me what you did to prepare for 

16 this deposition as the designee.  

17      A.   I looked over all of the filings on this 

18 case, read them over over the weekend.  I also had 

19 a short meeting with Anthony late last week, and 

20 we went over the paperwork.  

21           MR. JOHNSTONE:  That's about as far as 

22 you should go with that.  

23      Q.   (By Mr. Sells)  Did you talk to anyone 

24 other than Anthony in preparation for the 

25 deposition today?  

Case 2:08-cv-00025-SEH     Document 68-9      Filed 04/10/2009     Page 4 of 100



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 7

1 subject is going to be whether your response to 

2 the question that is in the deposition notice is 

3 going to include all of these interests that are 

4 identified in response to No. 6.  

5      A.   Could you rephrase that question, 

6 please?  

7      Q.   Yes.  Starting with the deposition 

8 notice, you're here to testify about the State 

9 interests that the Defendant may assert to justify 

10 Montana's ballot access scheme, correct?  

11      A.   Correct.  

12      Q.   Interrogatory No. 6 asks pretty much the 

13 same question.  It says, "Please identify all 

14 State interests that the Defendant may assert to 

15 justify Montana's ballot access scheme."  So I 

16 want to know if the State interests that you're 

17 prepared to discuss, and that the Secretary of 

18 State may assert, are the same ones that are 

19 listed in Interrogatory No. 6?  

20      A.   Yes.  

21      Q.   Are there any other ones, any other 

22 State interests that the Secretary of State may 

23 assert to justify the ballot access scheme that 

24 are not listed in Interrogatory No. 6?  

25           MR. JOHNSTONE:  Objection.  
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1      A.   I'm not aware of any right now.  

2      Q.   (By Mr. Sells)  In preparation for this 

3 deposition, did you do an investigation on that 

4 subject?  

5      A.   I did not do an investigation, no.  

6      Q.   Did you conduct any sort of inquiry to 

7 determine what State interests the Secretary of 

8 State may assert to justify the ballot access 

9 scheme that's at issue in this case?  

10      A.   No.  I reviewed the State interests that 

11 we came up with for the response, and I did try to 

12 think about whether there were other State 

13 interests that we hadn't thought of when we 

14 originally responded, and I did not come up with 

15 any more.  

16      Q.   So as you're sitting here today, you're 

17 not aware of any other State interests that the 

18 Secretary of State may assert to justify the 

19 ballot access scheme that's at issue in this case?  

20      A.   I'm not aware of any today.  

21      Q.   Well, with that, I'd like to go through 

22 the interests that are asserted in response to 

23 Interrogatory 6, and have you explain those to me.    

24      A.   Okay.  

25      Q.   The first one is, "Simplifying the 
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1 timelines for candidates who wish to appear on the 

2 ballot."  Do you see that one?  

3      A.   Yes.  

4      Q.   Explain to me what this is about.  

5      A.   Simplifying the timelines, the more 

6 deadlines and timelines there are, the more 

7 complicated the candidate filing process is.  One 

8 candidate filing deadline significantly simplifies 

9 that process, from an election administration 

10 standpoint.  

11      Q.   Well, does the amendment to change the 

12 deadline in 2006 really create a simplified 

13 timeline?  

14      A.   The 2007 legislation?  

15      Q.   Yes, which sets the deadline for filing 

16 petitions on the 13th of March in 2008, in other 

17 words, one week before the deadline for qualified 

18 party candidates.  

19      A.   The legislation that changed the 

20 deadline to file the declaration or the petition 

21 for nomination to the same date as the other -- as 

22 the date for other candidates is what simplified 

23 it.  There always was the one week prior to file 

24 the petitions.  

25      Q.   Well, if you've got one week prior, 
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1 isn't that effectively another deadline that is 

2 not uniform?  

3      A.   We simplified the filing deadline, the 

4 deadline by which candidates have to file.  

5      Q.   Can you quantify for me what that does 

6 for the State in terms of less administration, 

7 election administration?  

8      A.   Yes, I believe I can.  What that does 

9 for the State is, to begin with, it makes our 

10 administration and therefore the county election 

11 administrator's administration of the elections 

12 simpler, because we have one final date for any 

13 candidates to file.  

14           All the real business of administrating 

15 the election begins after that date.  So we know 

16 who the candidates are on a certain date, who all 

17 of the candidates are, and after that date, both 

18 my office, the Secretary of State's Office, and 

19 the counties, then begin the administration of the 

20 election without more candidate filing, I guess, 

21 hanging over their heads.  

22      Q.   Doesn't that create more work at a busy 

23 time for election administrators, including in the 

24 Secretary of State's Office?  

25      A.   I don't believe so, no.  
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1      Q.   Wouldn't it be better to spread the work 

2 around to different deadlines, so that all of the 

3 petitions don't come in at the same time?  

4      A.   The busy work of the election 

5 administration is after candidate filing.  

6      Q.   How so?  

7      A.   Well, as soon as candidate filing ends, 

8 we begin the ballot certification process for the 

9 primary election.  The counties track down filers 

10 to make sure that they have filed their campaign 

11 financial information; they certify that 

12 information to our Commissioner of Political 

13 Practices; the Commissioner of Political Practices 

14 then certifies to our office the names of 

15 candidates who have not complied with their 

16 filing.  

17           We then certify the ballot to the 

18 counties; the counties begin the process of ballot 

19 printing; they enter all of the ballot information 

20 into an online system; send it to the ballot 

21 printing company.  They begin the process of 

22 training their election judges; doing the testing 

23 of their equipment.  They prepare, start preparing 

24 absentee ballot mailings to go out to permanent 

25 absentee electors, and to the military, and 
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1 overseas voters.  

2      Q.   And all of that happens with respect to 

3 the general election prior to the primary date?  

4           MR. JOHNSTONE:  Bryan, are you going to 

5 let her finish her answer?  

6           MR. SELLS:  Oh, I thought she was 

7 finished.  Please go on if there is more.  

8      A.   There is more.  They also are -- 

9 counties are registering voters during this time; 

10 and I'll clarify that this happens from the time 

11 candidate filing ends through the primary, and 

12 then starts all over again for the general 

13 election.  

14      Q.   (By Mr. Sells)  Are you finished?  

15      A.   Those are some of the -- those are most 

16 of the major things that are going on.  It's a 

17 continual process.  There may be -- I'm sure there 

18 is other things that I might have left off, but 

19 those are the things that are consuming the time 

20 of both our office and the county election 

21 offices.  

22      Q.   How much of what you just said happens 

23 with respect to the general election prior to the 

24 primary date?  In other words, how many absentee 

25 ballots, for example, do you send to overseas 
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1 voters prior to the primary for the general 

2 election?  

3      A.   None.  

4      Q.   None.  How many independent candidates 

5 for statewide office in Montana appear on a 

6 primary ballot?  

7      A.   None.  

8      Q.   Isn't it true you can't begin certifying 

9 candidates for the general election ballot until 

10 after the primary is finished?  

11      A.   Would you repeat that?  

12      Q.   Isn't it true that you can't really 

13 begin to certify candidates for the general 

14 election ballot until after the primary is 

15 finished?  

16      A.   We certify -- Any candidates who ran in 

17 the primary and were successfully nominated, we 

18 certify those candidates for the general election 

19 ballot after the primary.  That's true.  

20      Q.   As a practical matter, do county 

21 officials for the Secretary of State's Office 

22 actually certify independent candidates for a 

23 general election ballot before the primary?  

24      A.   No, we don't.  We certify that they 

25 completed their requirements for filing; we 
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1 certify their name for the ballot; when we certify 

2 the successful primary candidates.  

3      Q.   When you distribute candidate 

4 information, for example, you don't generally put 

5 qualified party candidates' filing information on 

6 the same flier as independent candidate 

7 information, do you?  

8      A.   I'm not sure.  What flier?  

9      Q.   Well, I guess what I'm trying to get at 

10 is this idea of simplification.  It doesn't allow 

11 you -- Having what you say is the same deadline 

12 doesn't allow you to consolidate pamphlets or 

13 anything along those lines as a practical matter, 

14 does it?  

15      A.   I'm not aware of any pamphlets that we 

16 do -- The Secretary of State's office doesn't 

17 produce any voter information pamphlets about 

18 candidates.  

19      Q.   I'm talking about filing requirements 

20 from prospective candidates.  If someone inquires 

21 about becoming a candidate, you either send them 

22 independent information or the qualified party 

23 information because they're different, right?  

24      A.   That's correct.  

25      Q.   There is no synergy there as far as the 
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1 same deadline is concerned?  

2      A.   Well, that's correct.  When a candidate 

3 inquires from our office about a statewide office, 

4 we generally say, "Are you running as a political 

5 -- with a major political party or a qualified 

6 political party, or are you running as another 

7 party, or are you running as an independent?," and 

8 then we send them the information that's 

9 appropriate.  

10      Q.   Are you aware of any reason to believe 

11 that prospective independent candidates thought 

12 that the filing deadlines prior to the amendment 

13 in 2007 were too complex?  

14           MR. JOHNSTONE:  Objection.  

15      A.   Is your question am I aware of any 

16 prospective independent candidate who's complained 

17 about the filing deadline?  

18      Q.   (By Mr. Sells)  Well, that complained 

19 specifically that not having it on the same day as 

20 the primary filing for party candidates was too 

21 complex.  

22           MR. JOHNSTONE:  Objection.  

23      A.   I'm just aware that candidates in 

24 general never seem to know when filing closes, any 

25 candidates, including independent candidates.  
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1      Q.   (By Mr. Sells)  Well, I don't dispute 

2 that for a minute.  I guess what I'm getting at is 

3 this first justification about simplifying the 

4 timelines, and is that simplify for candidates or 

5 for the election administrators?  

6      A.   Both.  

7      Q.   Well, is there any basis for believing 

8 that the pre-existing deadlines were not simple 

9 enough for either the candidates or the election 

10 administrators?  

11           MR. JOHNSTONE:  Objection.  

12      A.   Yes.  

13      Q.   (By Mr. Sells)  What is that basis?  

14      A.   The basis is the inquiries and the phone 

15 calls that we receive from candidates who are 

16 confused about when candidate filing ends.  

17      Q.   How about for election administrators?  

18      A.   The same question regarding election 

19 administrators?  

20      Q.   Yes.  What is the evidence that the 

21 pre-existing deadlines weren't simple enough for 

22 them?  

23      A.   That evidence, again, is their phone 

24 calls and inquiries to this office about when 

25 candidate filing ends for any type of candidate.  
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1      Q.   Did the change eliminate those kinds of 

2 phone calls, or emails, or other inquiries?  

3      A.   Would you repeat that question?  

4      Q.   Yes.  Did the change in 2007 which went 

5 into effect in 2008 eliminate those phone calls 

6 that are the basis of your believing that the 

7 deadlines were not simple enough?  

8      A.   I'm not sure that for the 2008 elections 

9 that the change eliminated those phone calls, 

10 because it was the first year for implementation 

11 of that law.  

12      Q.   Do you think that having the petition 

13 filing deadline a week before all of the other 

14 paperwork is due, is that simple or is that 

15 complex?  

16      A.   For the candidates?  

17      Q.   Yes.  Let's start with the candidates.  

18      A.   I think it's as simple as it was before 

19 the law changed in 2007.  

20      Q.   How about for election administrators?  

21      A.   Same answer.  

22      Q.   I'm sorry.  I didn't hear what you just 

23 said.  

24      A.   I said the same answer.  I think it's as 

25 simple as it was before the law changed.  
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1      Q.   So actually making the change in 2007 

2 didn't simplify anything, did it?  

3           MR. JOHNSTONE:  Objection.  

4 Mischaracterizes her testimony.  

5      A.   It simplified the candidate filing 

6 deadlines.  

7      Q.   (By Mr. Sells)  Did it simplify the date 

8 on which independent candidates actually have to 

9 submit something?  

10      A.   It didn't change the date or the 

11 deadline for independent candidates to submit 

12 their petitions.  It left that at one week before 

13 the filing deadline.  

14      Q.   And doesn't that separate deadline add a 

15 degree of complexity?  

16      A.   I guess the same degree of complexity 

17 that was there before the Legislature changed the 

18 filing deadline.  

19      Q.   Let's move on to the second one.  We've 

20 only got I think 23 more to go.  The second one, 

21 as I read it, is "Equalizing the timelines to 

22 level the playing field for all Montana 

23 candidates, and eliminating a double standard that 

24 was unfair to major party candidates."  What is 

25 the basis for believing that the prior deadline 
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1 was unfair to major party candidates?  

2      A.   The basis is the legislation that was 

3 introduced was based on concerns from a county who 

4 had qualified party candidates complain about 

5 independent candidates filing late after the 

6 primary election.  

7      Q.   How was it possible under the old 

8 deadline for a candidate, independent candidate, 

9 to file after the primary election?  

10      A.   I may have been mistaken.  It may not 

11 have been after the primary election.  

12      Q.   Well, are all complaints well founded?  

13      A.   No.  

14      Q.   Were these complaints well founded?  

15           MR. JOHNSTONE:  Objection.  

16      A.   I believe the Legislature heard enough 

17 testimony and felt like they were well founded.  

18      Q.   (By Mr. Sells)  Well, let me ask you:  

19 Unfair can mean a couple of different things.  How 

20 do you mean it?  

21      A.   The Secretary of State's Office, I 

22 believe, means that an independent candidate under 

23 the prior law could wait until they knew who the 

24 candidates would be who would be on the primary 

25 ballot before they had to decide whether or not 
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1 they were going to file for the office, so they 

2 had an advantage of knowing whether it was a 

3 strong field or a weak field, that the qualified 

4 party candidates didn't have.  

5      Q.   So you are saying under the previous 

6 system, not only was it unfair, but it put the 

7 independent candidates at an advantage over 

8 qualified party candidates; is that your 

9 testimony?  

10      A.   No.  

11      Q.   Well, it seems to me that something 

12 could be unfair because it takes away an 

13 advantage, or it could be unfair because it puts 

14 one at a disadvantage.  Do you understand the 

15 difference between those two things?  

16      A.   I think so.  

17      Q.   Which is it in this case?  Does 

18 equalizing the deadline take away an advantage of 

19 minor party candidates to some extent, or does it 

20 actually put -- excuse me -- major party 

21 candidates to some extent, or does it actually put 

22 those major party candidates at a disadvantage?  

23      A.   I believe it just levels the playing 

24 field.  It makes it fair for the independent 

25 candidates and for qualified party candidates.  
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1      Q.   So an independent candidate should have 

2 an equal chance of winning with a major party 

3 candidate or qualified party candidate because the 

4 deadlines are now the same?  

5           MR. JOHNSTONE:  Objection.  

6      A.   An equal chance of knowing what the 

7 competition will be.  

8      Q.   (By Mr. Sells)  What is your basis for 

9 believing that the State has a role in equalizing 

10 that opportunity?  

11           MR. JOHNSTONE:  Objection.  

12      Q.   (By Mr. Sells)  Or let me clarify.  What 

13 is your basis for believing that the State has a 

14 legitimate role in equalizing that sort of an 

15 opportunity?  

16           MR. JOHNSTONE:  Objection.  

17      A.   By the State, do you mean the Secretary 

18 of State?  

19      Q.   (By Mr. Sells)  Yes.  

20      A.   I don't know the answer to that 

21 question.  I think we're charged with enforcing 

22 the ballot deadline laws that the Legislature 

23 passes.  

24      Q.   Well, let me ask more broadly to include 

25 the State of Montana.  Do you think that the State 

Case 2:08-cv-00025-SEH     Document 68-9      Filed 04/10/2009     Page 19 of 100



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 22

1 of Montana has a legitimate interest in equalizing 

2 the opportunity that you just talked about?  

3           MR. JOHNSTONE:  Objection.  

4      A.   I don't have an opinion on that.  

5      Q.   (By Mr. Sells)  Well, the Secretary of 

6 State apparently does because she's asserting that 

7 it is a State interest.  Was the Secretary of 

8 State asserting an illegitimate State interest to 

9 justify this law?  

10           MR. JOHNSTONE:  Objection.  This is well 

11 beyond what the Interrogatory actually says.  You 

12 can answer.  

13      A.   Would you repeat that please, Bryan?  

14      Q.   (By Mr. Sells)  I'll rephrase it to try 

15 to make it simpler.  Does the Secretary of State 

16 believe that this interest asserted is a 

17 legitimate interest for the State of Montana?  

18           MR. JOHNSTONE:  Objection.  

19      A.   I think that the interest is to level 

20 the playing field for all candidates.  

21      Q.   (By Mr. Sells)  In what respect?  

22      A.   In the respect that all candidates have 

23 the same deadline by which they have to file.  

24      Q.   Okay.  But what do major party 

25 candidates have to file by that deadline?  
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1      A.   They have to file a declaration for 

2 nomination.  

3      Q.   What do independent candidates have to 

4 file by that deadline?  

5      A.   A petition for nomination.  

6      Q.   And that includes signatures, right?  

7      A.   And that includes, yes, petitions with 

8 signatures.  

9      Q.   Just generally speaking, filling out 

10 paperwork that has to be filed by a deadline is 

11 more burdensome for an independent candidate than 

12 for a qualified party candidate, isn't it?  

13           MR. JOHNSTONE:  Objection.  

14      A.   I don't know that it is more burdensome 

15 or isn't.  

16      Q.   (By Mr. Sells)  Well, how long does it 

17 take a qualified party candidate to fill out the 

18 paperwork that's necessary to be filed?  

19           MR. JOHNSTONE:  Objection.  

20      A.   I'm not sure how long it takes to fill 

21 it out.  

22      Q.   (By Mr. Sells)  But we're talking maybe 

23 five minutes, ten minutes?  

24      A.   Yes.  

25      Q.   An independent candidate for United 
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1 States Senate couldn't really collect the 11,000 

2 approximately signatures that he or she would need 

3 in five or ten minutes, could he or she?  

4      A.   No.  

5      Q.   So it would take longer to meet those 

6 requirements?  

7           MR. JOHNSTONE:  Objection.  

8      A.   It would take longer to gather the 

9 signatures than it would take to fill out the 

10 paperwork, yes.  

11      Q.   (By Mr. Sells)  When I say paperwork, I 

12 don't mean just the form.  I mean everything that 

13 has to be turned in.  So in order to gather 

14 everything that needs to be turned in, it's a lot 

15 more burdensome for an independent candidate than 

16 it is for a qualified party candidate?  

17           MR. JOHNSTONE:  Objection.  

18      A.   It would take more time to gather 

19 signatures on a petition than to fill out a 

20 declaration for nomination.  

21      Q.   (By Mr. Sells)  Do you think that's a 

22 level playing field?  

23           MR. JOHNSTONE:  Objection.  

24      A.   The level playing field is in the 

25 context of the filing deadline.  
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1      Q.   (By Mr. Sells)  By having the same 

2 filing deadline but ignoring the other 

3 requirements, doesn't that actually create an 

4 unlevel playing field?  

5           MR. JOHNSTONE:  Objection.  

6      A.   I think having the same filing deadline 

7 levels the playing field for the deadline for 

8 candidate filing.  As far as I know, the proposed 

9 legislation in this change didn't involve any of 

10 the other components of the filing process.  

11      Q.   (By Mr. Sells)  Now, your response here 

12 says that there was a double standard.  Can you 

13 explain to me what the double standard is.  

14      A.   I believe the double standard was the 

15 fact that qualified party candidates had to file 

16 by a certain deadline, and independent party 

17 candidates did not.  

18      Q.   Is there a double standard with regard 

19 to petition signatures?  

20           MR. JOHNSTONE:  Objection.  

21      A.   I don't know if it's a double standard.  

22 I think qualified party candidates already have, 

23 or think they have, the support of potential 

24 voters from their party, and an independent 

25 candidate does not.  
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1      Q.   (By Mr. Sells)  Well, not every 

2 candidate who files to run in the primary gets 

3 very many votes, do they?  

4           MR. JOHNSTONE:  Objection.  

5      A.   Not every candidates gets very many 

6 votes -- is that the question -- in a primary?  

7      Q.   (By Mr. Sells)  Yes, in a primary.  

8      A.   Well, no.  Obviously there is a winner, 

9 and there is one or more who don't get as many 

10 votes as that candidate.  

11      Q.   And a candidate who is trying to run in 

12 the primary doesn't actually have to demonstrate 

13 any support before appearing on a primary election 

14 ballot, does he or she?  

15           MR. JOHNSTONE:  Objection.  

16      A.   I can't think of a way that they have to 

17 demonstrate the support, no.  

18      Q.   (By Mr. Sells)  Let's move on to the 

19 next one, which is reducing the administrative 

20 burden on busy election officials in the weeks 

21 before the primary to improve the quality of 

22 election administration to voters.  Tell me about 

23 that.  

24      A.   As I talked about previously, the 

25 busiest time for election officials is from the 
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1 hour that candidate filing closes until the 

2 election.  Eliminating one of the tasks during 

3 that time that existed previously, which was 

4 verifying signatures for independent candidates, 

5 helps to ease the administrative burden on those 

6 election officials.  

7      Q.   And explain to me how it's easing the 

8 burden to have another set of candidates file 

9 their stuff all on the same day.  

10      A.   It's easing the burden because the 

11 period of candidate filing is not the busy 

12 administrative time either for this office or for 

13 the county offices.  Most of the time candidate 

14 filings starts and trickles in slowly over that 

15 time period, and that's what both this office and 

16 county offices are focused on during that 

17 approximate 60 days we're focused on candidate 

18 filing.  

19           That's what we're working on.  That's 

20 what we're answering questions about.  We're 

21 collecting those forms.  We're disseminating 

22 information to prospective candidates and to the 

23 public.  And it does make it easier to be 

24 verifying petition signatures during that time.  

25      Q.   When you say that time, what do you 
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1 mean?  

2      A.   The time period of candidate filing, 

3 from the beginning to the last day of candidate 

4 filing.  

5      Q.   So wouldn't it be easier -- would it 

6 ease the administrative burden even further to put 

7 the filing deadline in January?  

8      A.   Yes, it's possible.  

9      Q.   What if the deadline were in August or 

10 July?  Wouldn't that also ease administrative 

11 burden?  

12      A.   No.  

13      Q.   Why not?  

14      A.   Because that's the time period again 

15 from the time the canvas is done after the primary 

16 election, right up until the general election in 

17 November, that is, the election offices are busy 

18 that entire time.  That's when they get the ballot 

19 issue petitions, that I believe in a normal 

20 election year are -- we usually have quite a few 

21 ballot issues that involve a lot of signature 

22 verification.  The counties struggle to keep up 

23 with that signature verification and get it 

24 submitted to our office in time.  

25      Q.   What is your basis for believing that 
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1 election officials were already overburdened and 

2 this change was necessary to do that?  To relieve 

3 that burden, I should say.  

4      A.   Our basis for that was input from county 

5 election administrators.  County election 

6 administrators -- actually the county clerks and 

7 recorders submitted this legislation.  That was 

8 one of the reasons that they gave when requesting 

9 that the filing deadline be the same as the filing 

10 deadline for the qualified party candidates.  

11      Q.   About how many statewide independent 

12 candidates file on any given election year?  

13      A.   I don't know the answer to that.  I 

14 think very few.  

15      Q.   And isn't the number pretty darn close 

16 to zero?  

17      A.   Yes.  

18      Q.   And you're saying that zero was too 

19 burdensome?  

20           MR. JOHNSTONE:  Objection.  

21      A.   Well, zero in 2008.  

22      Q.   (By Mr. Sells)  Are you aware of any in 

23 2006?  

24      A.   I'm not aware of any.  I was at the 

25 county level in 2006, and I know I didn't have any 
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1 in my county.  

2      Q.   How about 2004?  

3      A.   I don't know.  

4      Q.   So is there actually any evidence that 

5 candidate filings were burdensome, or is that just 

6 made up by the county officials who requested the 

7 change to the law?  

8           MR. JOHNSTONE:  Objection.  

9      A.   The county clerk and recorders who 

10 requested it did have, I believe, four local 

11 independent candidates.  

12      Q.   (By Mr. Sells)  Do you recall 

13 approximately how many signatures needed to be 

14 verified for those four candidates?  

15      A.   I don't.  

16      Q.   Fairly small number, though, isn't it?  

17           MR. JOHNSTONE:  Objection.  

18      A.   I don't know.  It may have been a small 

19 number.  

20      Q.   (By Mr. Sells)  What's your basis for 

21 asserting that relieving the burden was necessary 

22 to improve the quality of election administration?  

23 What was wrong with it before?  

24      A.   The greater number of duties and 

25 responsibilities that election officials have 
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1 during that busy time when they are getting the 

2 ballot prepared, getting their absentee lists 

3 ready to go, the more responsibilities they have 

4 during that time, the greater room there is for 

5 some kind of administrative error.  

6      Q.   But you're not aware of any actual 

7 deficiencies in the quality of the election 

8 administration, are you?  

9      A.   No.  

10      Q.   Let's move on to the next one, which is 

11 providing sufficient time and staff to scrutinize 

12 petition signatures and avoid error or fraud.  

13 Explain to me what that one was all about.  

14      A.   That one, it seems to speak for itself.  

15 It's about having sufficient time and sufficient 

16 resources to verify those petition signatures 

17 during a time when that is what the main 

18 responsibility of the office is focused on, rather 

19 than at a time when they're preparing ballots and 

20 getting absentee ballots ready to be mailed out.  

21      Q.   Well, if the number of candidates is as 

22 small as you just said it was, what's your basis 

23 for concluding that there wasn't sufficient time 

24 to before?  

25      A.   I think there were independent, local 
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1 independent candidates, as evidenced by the county 

2 that had four independent candidates.  

3      Q.   Are you aware of any other situations 

4 where county election officials didn't have enough 

5 time or staff to scrutinize petition signatures?  

6      A.   Specific to independent candidate 

7 petition signatures?  

8      Q.   Yes.  

9      A.   I am not aware of any specific 

10 incidences, but county clerk and recorders did 

11 join together as an organization to propose this 

12 legislation, and supported it across the state.  

13      Q.   Which county was it that had the four 

14 independent candidates?  

15      A.   It was Rosebud County.  

16      Q.   And as far as you know, did Rosebud 

17 County have sufficient time to scrutinize the 

18 petition signatures in that year when they had the 

19 four candidates, independent candidates?  

20      A.   I don't know specifically about Rosebud 

21 County, if they had time or didn't have time, but 

22 this issue is definitely a concern, the issue of 

23 time and resources.  There is always a potential 

24 for independent candidates.  

25      Q.   Rosebud County is a small county, is it 

Case 2:08-cv-00025-SEH     Document 68-9      Filed 04/10/2009     Page 30 of 100



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 33

1 not?  

2      A.   It is.  

3      Q.   Do small counties have small staffs by 

4 and large?  

5      A.   By and large, yes.  

6      Q.   Do you know how many people are in the 

7 Rosebud County clerk's office?  

8      A.   In the clerk's office, I believe there 

9 is three people.  

10      Q.   The 2007 amendment that changed the 

11 deadline, that didn't actually increase the time 

12 within which county officials could scrutinize the 

13 signatures, did it?  

14      A.   No, just the time period when it would 

15 be done.  

16      Q.   And it didn't in any way directly 

17 increase the number of staff that would be 

18 available to scrutinize the signatures, did it?  

19      A.   Not directly.  

20      Q.   Could the State have increased the time 

21 and staff resources available without changing the 

22 petition deadline?  

23      A.   No.  

24      Q.   What's your basis for saying that?  

25      A.   Well, that the State isn't involved in 
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1 the personnel at the county level.  

2      Q.   Maybe we're not understanding each 

3 other.  I understood this response to say that the 

4 change in deadline added time and staff to 

5 scrutinize the petition signatures.  Is that not 

6 what you're saying?  

7      A.   That's not exactly correct.  

8      Q.   Well, explain to me what is correct.  

9      A.   The answer says that by changing the 

10 deadline, it provides sufficient time and staff.  

11 By having the deadline the third week in March or 

12 75 days before the election provides the time 

13 frame for staff to review the petition signatures.  

14      Q.   Well, I think I understand that part, 

15 but what I'm asking is:  Could the State have 

16 achieved that same end without changing the 

17 deadline?  

18      A.   Not that I can think of.  

19      Q.   Well, how about if instead of having a 

20 week to review the signatures, the Legislature had 

21 changed the review period from one week to four 

22 weeks?  Would that have given additional -- 

23 provided sufficient staff for time?  

24      A.   I don't believe it would have if it was 

25 still during the time period between the close of 
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1 regular candidate filing and the primary.  

2      Q.   What if the Legislature had given eight 

3 weeks during that primary time?  

4      A.   Same answer.  I don't think during that 

5 time period it would help out with staff and time.  

6      Q.   Let's go on to the next one, "Allowing 

7 for the investigation and traditional resolution 

8 of other election challenges."  Explain to me what 

9 that one means.  

10      A.   That one we're talking about the 

11 potential for challenges either to signatures that 

12 are on the petitions or voter registration 

13 challenges.  

14      Q.   How long do those challenges usually 

15 take?  

16      A.   To resolve?  

17      Q.   Yes.  

18      A.   Sometimes the challenges can be resolved 

19 immediately.  Sometimes they can't be resolved 

20 without a judicial review.  So it varies.  

21      Q.   What is it on the long end?  

22      A.   I don't have a definite time, just those 

23 challenges generally come during the busy time 

24 when voter registration is closing, which would be 

25 that same time period between the close of 
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1 candidate filing and the election.  It could take 

2 weeks.  

3      Q.   Does it generally take more than three 

4 months?  

5           MR. JOHNSTONE:  Objection.  

6      A.   I don't know.  

7      Q.   (By Mr. Sells)  And isn't the reason why 

8 you don't know the fact that there haven't been 

9 any such challenges for statewide independent 

10 candidates?  

11      A.   I'm not sure if there has been any 

12 challenges to the statewide independent 

13 candidates.  I know there has been voter 

14 registration challenges which affect petition 

15 signatures.  

16      Q.   Let's say in the last -- I don't know -- 

17 fifty years, has there been a single judicial 

18 challenge to a petition effort for a statewide 

19 independent candidate?  

20           MR. JOHNSTONE:  Objection.  

21      A.   In the last how many years, fifty?  

22      Q.   (By Mr. Sells)  Yes.  You can pick a 

23 number, fifty, 25, ten, 100.  

24      A.   There aren't any that I've heard about.  

25 I couldn't say for sure whether there had been 
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1 any.  

2      Q.   So isn't it true that you really -- that 

3 asserted interest isn't a real problem?  

4           MR. JOHNSTONE:  Objection.  

5      A.   Would you rephrase that question, 

6 please?  

7      Q.   (By Mr. Sells)  Well, since you're not 

8 aware of any such challenges, you don't know 

9 whether this deadline change was necessary to 

10 allow for such challenges or not, do you?  

11      A.   Well, there are potential challenges.  

12 We don't have any way of knowing whether they will 

13 or they won't happen, but if they do happen, we 

14 want to make sure that we have the time and the 

15 resources to get them resolved.  

16      Q.   But there hasn't been any actual problem 

17 with this in the past?  

18           MR. JOHNSTONE:  Objection.  

19      Q.   (By Mr. Sells)  Right?  

20      A.   We have had voter registration 

21 challenges that were a problem in the past.  

22      Q.   Okay.  But I'm talking about challenges 

23 to an independent candidate's petition.  

24      A.   I'm not aware of any challenges to an 

25 independent candidate petition.  
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1      Q.   Tell me about the voter registration 

2 challenge.  What does that involve?  

3      A.   Excuse me?  What does that --   

4      Q.   Involve.  

5      A.   Specifically the one that occurred in 

6 2008, or just in general?  

7      Q.   I just don't know what you mean when you 

8 refer to voter registration challenge.  

9      A.   An individual can challenge the validity 

10 of any other individual's voter registration, and 

11 then that challenge has to be acted on by the 

12 county election administrator.  

13      Q.   And it has to be acted on before someone 

14 can vote, right?  

15      A.   Yes.  

16      Q.   What does that have to do with the 

17 petitions for independent candidates?  

18      A.   If the challenge happened in the same 

19 time period that signatures were being collected, 

20 there could be a question about whether the signer 

21 of the petition was a legally registered voter or 

22 not.  

23      Q.   Which would be real important if a 

24 petition fell one signature short, right?  

25      A.   Yes.  
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1      Q.   Other than that, it wouldn't make much 

2 difference, would it?  

3           MR. JOHNSTONE:  Objection.  

4      A.   Well, it makes a difference 

5 administratively in the time it takes to 

6 investigate those challenges.  

7      Q.   (By Mr. Sells)  Explain to me what you 

8 mean by that.  

9      A.   I mean depending on when the challenges 

10 happened, it takes a lot of administrative time 

11 from the county election office to investigate 

12 those and resolve them.  

13      Q.   What exactly does the Secretary of 

14 State's Office or county election officials do 

15 when there arises such a challenge?  

16      A.   They send a notice out to the challenged 

17 voter or voters notifying them that their 

18 registration has been challenged.  

19      Q.   And about how many of those are there in 

20 a given year?  

21      A.   It varies.  In 2008, there were about 

22 8,000 across the state.  

23      Q.   Those are ultimately withdrawn, right?  

24      A.   Yes, most of them were.  

25      Q.   And wasn't the fellow who made the 
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1 challenge actually so ashamed he had to resign his 

2 office as an official for the Republican Party?  

3           MR. JOHNSTONE:  Objection.  You have to 

4 ask him.  

5      Q.   (By Mr. Sells)  Let's take out the shame 

6 part.  Isn't it true that the fellow who did that 

7 not only withdrew his challenges, but resigned his 

8 post with the Republican Party?  

9      A.   Yes, there were bulk challenges that 

10 were withdrawn, but there were other challenges 

11 made across the state that weren't part of the 

12 mass challenge that was done by the individual 

13 from the Republican Party.  

14      Q.   Right.  But those bulk challenges were 

15 most of that 8,000 number you just cited, weren't 

16 they?  

17      A.   Yes.  

18      Q.   That was unusual, wasn't it?  

19      A.   As far as I know, it was unusual, yes.  

20      Q.   In fact, it was so unusual that it made 

21 everyone upset at him?  

22           MR. JOHNSTONE:  Objection.  Were you 

23 upset with him, Bryan?  

24           MR. SELLS:  I'll withdraw that question.  

25      Q.   (By Mr. Sells)  About how many in an 
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1 average year are there, challenges?  

2      A.   I don't know.  The challenges usually -- 

3 They always happen at the county level, and most 

4 of the time, the counties, in conjunction with 

5 their County Attorneys, resolve those challenges.  

6      Q.   So the election officials' involvement 

7 is pretty much limited to sending out a notice?  

8      A.   No.  

9      Q.   What more do the county election 

10 officials have to do?  

11      A.   They have the responsibility of 

12 determining if the voters' response is sufficient 

13 to lead to further action on the challenger, 

14 whether their response is sufficient to leave them 

15 as a registered voter.  

16      Q.   What does the County Attorney do?  

17      A.   The County Attorney assists in advising 

18 the election administrator.  

19      Q.   What sort of numbers are we talking 

20 about?  Maybe a handful in any given county in any 

21 given year?  

22      A.   If I had to guess, I would say that's 

23 probably right.  

24      Q.   But again, that doesn't have anything 

25 directly to do with candidates, independent 
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1 candidate petitions, does it?  

2      A.   It just has to do with the time and 

3 resources it takes for election administration.  

4      Q.   So what you're saying is essentially 

5 that election administrators have lots of 

6 priorities during this election season, beginning 

7 with the candidate filing deadline on March 20 or 

8 in the middle of March in any given year?  

9      A.   Yes.  

10      Q.   Is there some reason why independent 

11 candidates should get a low priority among all of 

12 the other priorities?  

13      A.   No.  

14      Q.   Don't you think that independent 

15 candidates have constitutional rights under the 

16 First and Fourteenth Amendment to engage in 

17 political activity that is at least as important 

18 and fundamental as some of the other political 

19 rights that election administrators are dealing 

20 with?  

21           MR. JOHNSTONE:  Objection.  

22      A.   Could you repeat that question, please, 

23 Bryan?  

24      Q.   (By Mr. Sells)  I'm wondering whether 

25 you agree with me that independent candidates 
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1 rights are as important as anyone else's political 

2 rights in the process.  

3      A.   I do.  

4      Q.   Is there some reason why challenges to 

5 voter registration couldn't be done in, let's say, 

6 January of an election year?  In other words, 

7 assigned those a lower priority rather than 

8 assigning independent candidates a lower priority?  

9           MR. JOHNSTONE:  Objection.  

10      A.   I didn't understand that question.  

11      Q.   (By Mr. Sells)  Well, we're talking 

12 about the asserted State interest of allowing for 

13 the investigation and judicial resolution of 

14 petition or other election challenges, and we've 

15 just been talking voter registration challenges, 

16 and I'm asking instead of moving the candidates 

17 petition filing deadline up for independent 

18 candidates to give more time for resolution of 

19 these challenges, wouldn't it have been possible 

20 for the Legislature to move the challenge deadline 

21 up, and leave the petition filing deadline the 

22 same place?  

23           MR. JOHNSTONE:  Objection.  

24      A.   No, I don't think it would have been.  

25 As a practical matter, voter registration 
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1 challenges happen close to the time of the close 

2 of voter registration, and close to an election, 

3 and there is a timeline.  I believe there is a 

4 timeline when they need to be resolved.  

5      Q.   (By Mr. Sells)  Okay.  So voter 

6 registration challenges are -- we're talking maybe 

7 September and October time frame, right?  

8      A.   Or April, May.  

9      Q.   And that would be for the primary?  

10      A.   Yes.  

11      Q.   Well, either way, a June deadline on 

12 independent candidates wouldn't interfere with 

13 that, would it?  

14      A.   It just goes back to the administrative 

15 burden during that time period.  

16      Q.   Well, I understand, but that 

17 administrative burden is about other things at 

18 that time, because the voter registration 

19 challenges occur either before what would have 

20 been a June deadline or much later; isn't that 

21 right?  

22      A.   Generally that's right, yes.  

23      Q.   I want to move on to the next one, which 

24 is, "Requiring a modicum of community support 

25 early in the election process."  Tell me what you 

Case 2:08-cv-00025-SEH     Document 68-9      Filed 04/10/2009     Page 42 of 100



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 45

1 mean by that.  

2      A.   What we mean by that is voters in 

3 Montana have, at least for the years I've been 

4 involved in election administration, are 

5 increasingly interested in politics and elections 

6 and candidates earlier and earlier in the election 

7 season.  In Montana, we had a -- one party had a 

8 caucus in February.  There has been legislation to 

9 have a February presidential primary.  

10           So having candidates with their name out 

11 there, and engaged with the public, and getting 

12 some early support so that they know and so that 

13 the voters know that they're a serious viable 

14 candidate, helps both the electorate and the 

15 candidate.  

16      Q.   Well, let me just say it this way:  I've 

17 never seen a state or Court say that a state has 

18 an interest in having candidates demonstrate their 

19 modicum of support early.  Why is that a 

20 legitimate state interest?  

21           MR. JOHNSTONE:  Objection.  

22      A.   I think it's a legitimate State interest 

23 because the State and the counties have to field 

24 the questions from the public about the 

25 candidates, who's running, who isn't running, and 
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1 the State has a legitimate interest in being able 

2 to provide that information.  

3      Q.   (By Mr. Sells)  Well, I think reading 

4 between the lines on this interest is what you're 

5 saying is that you have an interest in weeding out 

6 candidates who show their support at some point 

7 after the filing deadline; is that what I'm 

8 hearing you say?  

9           MR. JOHNSTONE:  Objection.  

10      A.   No.  

11      Q.   (By Mr. Sells)  Well, if a candidate 

12 submits 15,000 signatures on March 15th rather 

13 than the 13th, how is that not showing a modicum 

14 of support early in the process?  I'm not 

15 understanding what you're saying the State 

16 interest is all about here.  

17           MR. JOHNSTONE:  Do you have a question 

18 then?  

19      Q.   (By Mr. Sells)  What difference does it 

20 make to the State when a candidate demonstrates 

21 his or her modicum of support?  

22      A.   I think it makes a difference to the 

23 State that there is a well informed electorate, 

24 and I think it makes a difference to the State if 

25 there is a well informed electorate, and to be 
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1 well informed early on in the election process.  

2           It could make a difference in whether or 

3 not a candidate files to run if they know that 

4 there is an independent candidate or any other 

5 candidate out there who has support; and it could 

6 make a difference in how the electorate, how they 

7 view the candidates that are out there.  It could 

8 make a difference in whether they're interested in 

9 supporting an independent candidate or not.  

10      Q.   What is the factual basis for your 

11 implication that an electorate can't be well 

12 informed -- or I should say -- that a Montana 

13 electorate can't get well informed unless this 

14 deadline is so early?  

15           MR. JOHNSTONE:  Objection.  

16      A.   I don't know the answer to that.  I'm 

17 sorry.  

18      Q.   (By Mr. Sells)  Do you have any reason 

19 to believe that the electorate in Montana is 

20 unable to get fully informed about independent 

21 candidates if they don't file until June or even 

22 later?  

23      A.   Not specifically about independent 

24 candidates, but just about the big pictures of who 

25 are candidates.  
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1      Q.   If a filing deadline were around Labor 

2 Day, would that give the Montana electorate enough 

3 time to become fully informed about those 

4 candidates?  

5      A.   I don't know the answer to that.  

6      Q.   How can you be so sure that the early 

7 filing deadline is necessary for there to be a 

8 fully informed electorate?  

9      A.   I don't have anything more to offer.  

10      Q.   Was the Montana electorate fully 

11 informed about now President Barack Obama, do you 

12 think?  

13      A.   Yes.  

14      Q.   Do you think that the Montana electorate 

15 was fully informed about the McCain/Palin ticket?  

16           MR. JOHNSTONE:  Objection.  

17      A.   Yes, I think they were.  

18      Q.   (By Mr. Sells)  Do you think the Montana 

19 electorate was fully informed about the vice 

20 presidential candidates for Republican and 

21 Democrats, Joe Biden and Sarah Palin?  

22           MR. JOHNSTONE:  Objection.  

23      A.   Yes, I do.  

24      Q.   (By Mr. Sells)  And isn't it true that 

25 they didn't become part of the ticket until August 
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1 in the case of Joe Biden, and in September in the 

2 case of Sarah Palin?  

3      A.   Well, the presidential candidates 

4 certainly had a modicum of support earlier than 

5 that.  

6      Q.   Well, as I understood your original 

7 answer to this question, the need for the State's 

8 interest in demonstrating that modicum of support 

9 early was to ensure that there was a fully 

10 informed electorate.  Are you changing that answer 

11 now?  

12      A.   I'm not changing that answer, no.  

13      Q.   Let's move on to the next one.  

14 "Preventing voter confusion by limiting ballot 

15 access to serious candidates who could demonstrate 

16 some level of political viability."  What do you 

17 mean by that?  

18      A.   The more candidates there are, the more 

19 names on the ballot, the more we who work in 

20 election administration deal with voter confusion.  

21      Q.   And for any given race, what is the 

22 maximum number of candidates that you think that 

23 the Montana electorate is able to understand 

24 without becoming confused?  

25      A.   I don't know a maximum.  There is no 
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1 maximum.  

2      Q.   Would six candidates be confusing for 

3 any given office?  

4           MR. JOHNSTONE:  Objection.  

5      A.   It could be and it could not be.  It 

6 depends on the race and the candidates.  

7      Q.   (By Mr. Sells)  When was the last time 

8 Montana had a ballot with so many candidates on it 

9 for a single office that it was confusing to 

10 voters?  

11           MR. JOHNSTONE:  Objection.  

12      A.   I don't know.  

13      Q.   (By Mr. Sells)  Isn't it true that there 

14 never has been a ballot, at least for statewide 

15 offices, that had so many candidates it was 

16 confusing in Montana?  

17      A.   I don't know if there never has been.  

18 The potential is there.  

19      Q.   But under the old deadline system, there 

20 wasn't a problem, right, in terms of having too 

21 many candidates on the ballot for any given 

22 office?  

23      A.   Under the old filing deadline?  

24      Q.   That's correct.  

25      A.   Would you rephrase that, please?  
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1      Q.   Under the old filing deadline, the State 

2 never had a problem with too many candidates on 

3 the ballot for any given statewide office?  

4      A.   I'm not sure.  I'm just not sure about 

5 that.  

6      Q.   Well, as you sit here today, your 

7 capacity as the designee for the Secretary of 

8 State, can you think of any elections in any 

9 period of Montana's history that had so many 

10 candidates for a single office, for a statewide 

11 office, that voters were confused?  

12      A.   I can't think of any specific years, but 

13 I think our interest is that there is the 

14 potential for that to happen in any election.  

15 Whether it's happened or not in the past, I'm just 

16 not sure.  

17      Q.   Well, I understand that, and anytime you  

18 make the qualification requirements harder, you're 

19 going to have fewer candidates who are able to 

20 make it.  But you never had any problem under the 

21 old system, is what I'm asking.  

22           MR. JOHNSTONE:  Objection.  

23      A.   There wasn't a problem that I am aware 

24 of, but as I said before, there is always -- every 

25 election year there is the potential.  
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1      Q.   (By Mr. Sells)  Let's move on to the 

2 next one, "Lessening the likelihood of multiple 

3 independent candidates appearing on the ballot and 

4 diluting the will of the majority."  What is the 

5 State's interest in that objective?  

6      A.   The State's interests are that we want, 

7 just like every voter in the state wants, the 

8 person who is elected to have the support of the 

9 majority of the voters, or the majority of those 

10 voters.  

11      Q.   Are there other ways to achieve that 

12 goal?  

13      A.   I'm not sure.  

14      Q.   Are you aware that some states have 

15 majority vote requirements?  

16      A.   I am aware of that.  

17      Q.   Isn't it true that the State of Montana 

18 could achieve that objective by having a majority 

19 vote requirement?  

20           MR. JOHNSTONE:  Objection.  

21      A.   It's true if the Legislature changed the 

22 law, yes.  

23      Q.   (By Mr. Sells)  And taking the first 

24 part of this one, "Lessening the likelihood of 

25 multiple independent candidates appearing on the 
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1 ballot," would the State prefer that there be only 

2 one independent candidate, or I should say no more 

3 than one independent candidate on the ballot?  

4      A.   No.  

5      Q.   I didn't hear your answer.  

6      A.   No.  

7      Q.   What is the State's preference as far as 

8 the number of independent candidates on any given 

9 ballot or any given office?  

10           MR. JOHNSTONE:  Objection.  

11      A.   I don't think the State has a preference 

12 for the number of candidates.  

13      Q.   (By Mr. Sells)  Well, you are asserting 

14 that the State has an interest in lessening the 

15 likelihood of multiple independent candidates.  

16 Are you still asserting that State interest?  

17      A.   And diluting the will of the majority.  

18 That all goes together.  

19      Q.   So the State doesn't have an interest in 

20 multiple independent candidates appearing on the 

21 ballot if they don't dilute the will of the 

22 majority?  

23      A.   Yes.  

24      Q.   Do you recall how many qualified parties 

25 there are in Montana?  
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1      A.   In 2008, there were four.  

2      Q.   Four.  And if there are four candidates 

3 for a given race, is it possible that a candidate 

4 could become elected in Montana with less than a 

5 majority?  

6      A.   Yes.  

7      Q.   And what has the Legislature done to 

8 lessen the likelihood that the will of the 

9 majority will be diluted even if there aren't any 

10 independent candidates on the ballot?  

11      A.   I'm not aware of anything that the 

12 Legislature has done.  

13      Q.   Do you think the State has an interest 

14 in setting a certain number of candidates that 

15 appear on the ballot?  

16      A.   No.  

17      Q.   Let's say all four major qualified 

18 parties nominated a candidate for United States 

19 Senate, and there were two independent candidates 

20 who met filing requirements.  Could the State just 

21 as well protect the will of the majority by 

22 knocking off, say, the four qualified party 

23 candidates, by striking them from the ballot?  

24      A.   Could you repeat that, please?  

25      Q.   Yes.  I guess this is a little math 
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1 experiment.  There are four qualified party 

2 candidates, and two independent candidates for the 

3 United States Senate, and the State wants to 

4 protect the will of the majority.  The only way to 

5 ensure a winner has a majority is to strike four 

6 names off of the ballot, correct?  

7           MR. JOHNSTONE:  Objection.  

8      A.   Well, hypothetically, yes, that's -- 

9 What you're saying is mathematically correct.  

10      Q.   (By Mr. Sells)  Is there some reason why 

11 the State should prefer qualified party candidates 

12 over independent candidates?  

13      A.   No.  

14      Q.   Well, then why does the State have an 

15 interest in lessening the likelihood of multiple 

16 independent candidates appearing on the ballot?  

17           MR. JOHNSTONE:  Objection.  

18      A.   Well, I guess because we're just talking 

19 about the independent candidate filing date.  We 

20 already know the major qualified parties are going 

21 to each have one candidate on the ballot if there 

22 was a race in the primary or candidate in the 

23 primary.  

24      Q.   (By Mr. Sells)  I want to move on to the 

25 next one, "Preventing multiple potential major or 
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1 third party candidates from waiting out the 

2 primary and appearing as last minute independent 

3 candidates."  Tell me what you mean by that.  

4      A.   Well, if there is just hypothetically a 

5 strong field of candidates, major or minor party 

6 candidates, candidates could take advantage of 

7 that by just waiting until the primary is over and 

8 those candidates have filtered out and then file, 

9 because they know they will have ballot access, 

10 rather than running what might be a long expensive 

11 campaign to win a primary election.  

12      Q.   Well, before the 2007 legislative 

13 amendment to the filing deadline, the deadline was 

14 a week before the primary; isn't that right?  

15      A.   That's correct.  

16      Q.   So why was it necessary to change the 

17 deadline to March to prevent candidates from 

18 waiting out the primary?  

19      A.   I think this would be a State interest 

20 if the filing date were after the primary.  

21      Q.   So you're not asserting it as a State 

22 interest vis-a-vis the previous filing deadline?  

23           MR. JOHNSTONE:  Objection.  

24      A.   Well, I guess even with the old 

25 deadline, they wouldn't necessarily be waiting out 
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1 the primary, but they could wait out that whole 

2 period of campaign, and file the week before the 

3 primary as an independent candidate.  

4      Q.   (By Mr. Sells)  What's wrong with that?  

5      A.   I don't know if anything is wrong with 

6 it.  I think if they're aligned with a major or 

7 minor party, it's confusing to the voters to have 

8 someone who they know is being aligned with a 

9 political party not running in the primary, and 

10 not getting nominated by that party, and then 

11 appearing on the ballot in the general election.  

12      Q.   Well, that's an issue no matter when the 

13 filing deadline is, right?  The filing deadline 

14 could be six years before the election, and if 

15 candidate Joe Smith is identified as a Democrat 

16 that chooses instead to run as an independent, you 

17 still have that same problem, right?  

18      A.   Right.  

19      Q.   And a June deadline a week before the 

20 primary doesn't allow someone like candidate Joe 

21 Smith to wait out the primary, does it?  

22      A.   No, not the deadline in May.  

23      Q.   Right.  I think it was the last week of 

24 May, something along those lines.  And doesn't a 

25 candidate who decided to be independent give up 
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1 some of the benefits of running as a party 

2 candidate, or the potential benefits of running as 

3 a party candidate?  

4      A.   Yes.  

5      Q.   And when you say "last minute 

6 independent candidate," by "last minute," do you 

7 mean several months before the general election?  

8 That's last minute?  

9      A.   No.  We mean last minute as in didn't 

10 get involved in the primary at all.  A last minute 

11 candidate, a surprise to the candidates who are 

12 running in the primary.  

13      Q.   Well, what is the State's interest in 

14 that?  

15           MR. JOHNSTONE:  Objection.  

16      A.   I think the State's interest, again, is 

17 just trying to eliminate confusion for the 

18 electorate, and leveling the playing field for all 

19 the candidates.  

20      Q.   (By Mr. Sells)  Do you agree that the 

21 State has no business or no interest in giving 

22 qualified party candidates an electoral advantage?  

23      A.   Yes.  

24      Q.   And if the Court were to decide that 

25 Montana's ballot access scheme for independent 
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1 candidates did in fact give qualified party 

2 candidates an electoral advantage, you would think 

3 that the Court would be correct to strike that 

4 ballot access scheme down, right?  

5           MR. JOHNSTONE:  Objection.  

6      A.   Well, I think the office would comply 

7 with any Court order.  

8      Q.   (By Mr. Sells)  And I understand that 

9 you think that the current system does create a 

10 level playing field, right?  

11      A.   It creates a more level playing field, 

12 yes.  

13      Q.   Well, if the Court disagrees with you 

14 and finds that it's not a level playing field, 

15 would you agree that that's not fair to 

16 independent candidates?  

17           MR. JOHNSTONE:  Objection.  

18      A.   I hate to stretch this out any longer, 

19 but I really didn't understand that question.  

20      Q.   (By Mr. Sells)  I guess what I'm getting 

21 at is if the Court finds -- disagrees with your 

22 judgment that the deadline creates a more level 

23 playing field, and finds it creates a less level 

24 playing field, the Secretary of State doesn't have 

25 any interest in maintaining an unlevel playing 
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1 field, does she?  

2           MR. JOHNSTONE:  Objection.  

3      A.   No, I don't believe that the Secretary 

4 of State has an interest in maintaining an unlevel 

5 playing field.  

6      Q.   (By Mr. Sells)  Does the State of 

7 Montana have an interest in maintaining an unlevel 

8 playing field?  

9           MR. JOHNSTONE:  Objection.  

10      A.   I think I can just speak for the 

11 Secretary of State's Office.  

12      Q.   (By Mr. Sells)  I want to move on to the 

13 next asserted State interest, which is, 

14 "Encouraging candidates aligned with major or 

15 third parties to appear on the ballot with those 

16 party designations to inform voters."  How does 

17 this ballot access scheme for independent 

18 candidates serve that interest?  

19      A.   I think if candidates are contemplating 

20 a run for office, and they're not sure in what 

21 capacity they're going to run, and they can get 

22 support from a qualified party or a minor party, 

23 that they may be inclined to go that way.  

24      Q.   Well, but I don't understand how making 

25 it harder to appear as an independent candidate 
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1 serves that interest.  Can you explain that to me?  

2      A.   Well, I don't know.  I don't think we're 

3 making it harder for independent candidates to 

4 appear.  

5      Q.   You don't think that moving the deadline 

6 up four months or three months makes it harder for 

7 independent candidates to appear on the ballot?  

8           MR. JOHNSTONE:  Objection.  

9      A.   I think they have to -- It makes it an 

10 earlier deadline, but they have to exert the same 

11 amount of energy as they would if the filing 

12 deadline was later.  

13      Q.   (By Mr. Sells)  So as you sit here today 

14 in your official capacity as the Secretary of 

15 State's designee, you don't think that the 

16 deadline -- when that deadline is has any effect 

17 on the difficulty or lack thereof of getting on 

18 the ballot as an independent candidate?  

19      A.   No, I don't.  

20      Q.   So if the deadline were 17 years in 

21 advance of the election, that's exactly the same 

22 difficulty as 17 days in advance of the election?  

23           MR. JOHNSTONE:  Objection.  

24      A.   I think no matter when the filing 

25 deadline is, they have to put forth the same 
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1 amount of effort to collect signatures and inform 

2 the electorate that they're a candidate.  

3      Q.   (By Mr. Sells)  Well, you agree with me, 

4 don't you, that the earlier the deadline is, the 

5 earlier one would need to decide to become a 

6 candidate?  

7           MR. JOHNSTONE:  Objection.  

8      A.   I wouldn't necessarily agree with you, 

9 but I think it could happen that way.  

10      Q.   (By Mr. Sells)  And the earlier you make 

11 it, the less likely it is that those -- the 

12 earlier you make the deadline, the less likely it 

13 is that candidates will have decided by then?  

14           MR. JOHNSTONE:  Objection.  

15      A.   Could you rephrase that, please, Bryan?  

16      Q.   (By Mr. Sells)  Yes.  The earlier that 

17 you make the deadline, the more likely it is that 

18 you're going to exclude candidates who haven't yet 

19 decided to become candidates?  

20      A.   If they haven't decided to become a 

21 candidate by the filing deadline, whenever it is, 

22 by law they're going to be excluded.  

23      Q.   Okay.  And if the deadline is 17 years 

24 before the election, there aren't going to be very 

25 many people who know 17 years in advance they want 
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1 to run for a particular office, right?  

2      A.   Right.  

3      Q.   But you're saying it's not any more 

4 difficult to get on the ballot if the deadline is 

5 17 years in advance versus 17 days in advance?  

6           MR. JOHNSTONE:  Objection.  

7      A.   That's what I'm saying.  

8      Q.   (By Mr. Sells)  Why does the State care 

9 whether candidates appear on the ballot as a 

10 nominee of a qualified party or as an independent 

11 candidate?  

12      A.   I don't think the State does care.  

13      Q.   Well, it has asserted an interest in 

14 encouraging candidates to appear with party 

15 designations.  

16           MR. JOHNSTONE:  There is not a question 

17 there.  

18           THE WITNESS:  Okay.  

19      Q.   (By Mr. Sells)  So if the State doesn't 

20 have an interest in encouraging people to appear 

21 as party candidates, this asserted interest 

22 doesn't make any sense, does it?  

23           MR. JOHNSTONE:  Objection.  

24      A.   If the candidate is aligned with a 

25 party, it seems to make practical sense that that 
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1 candidate that's aligned with a party file as a 

2 candidate for that party, for both the candidate, 

3 the State's interest, and the electorate's 

4 interests.  

5      Q.   (By Mr. Sells)  Well, how does changing 

6 the deadline encourage such aligned candidates to 

7 do that?  What's the incentive?  

8      A.   The one incentive might be that they 

9 have an idea who the candidates are going to be 

10 for those parties, and they therefore have an idea 

11 of whether they would be a viable candidate for 

12 that party.  

13      Q.   Well, let's suppose I'm someone like 

14 Steve Kelly, who is somewhat aligned with the 

15 Green Party, but generally prefers to run as an 

16 independent.  I want you to take my word on that 

17 characterization.  I'm using him as sort of a 

18 hypothetical.  What is my incentive to run for the 

19 party nomination versus the independent route?  

20      A.   Support of the party.  I mean you have 

21 an almost automatic built-in support base.  

22      Q.   Is it also an incentive that it's a heck 

23 of a lot easier to get on the ballot as a 

24 qualified candidate than as an independent 

25 candidate?  
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1      A.   The fact that you don't have to gather 

2 signatures in order to file, yes.  

3      Q.   What business does the State have 

4 incentivizing that kind of behavior?  

5           MR. JOHNSTONE:  Objection.  Do you want 

6 an answer to that?  

7           MR. SELLS:  Yes.  

8      A.   What kind of behavior?  

9      Q.   (By Mr. Sells)  The decision to favor 

10 running as a party candidate.  And does the State 

11 have an interest in telling Steve Kelly, "We'd 

12 rather that you run as a party candidate than as 

13 an independent candidate"?  

14           MR. JOHNSTONE:  Objection.  

15      A.   I'm not sure of the answer.  I don't 

16 think the State is telling -- in this case telling 

17 Steve Kelly that.  

18      Q.   (By Mr. Sells)  Isn't that what 

19 "encouraging" means?  

20      A.   I still don't think it's the State 

21 telling him to run as a party candidate.  Having 

22 the uniform filing dates might encourage Steve 

23 Kelly or another candidate to think about whether 

24 they want to run with a party that they're known 

25 to be aligned with.  
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1      Q.   I want to move on to the next State 

2 interest, which is basically the second to last 

3 one, which is, "Encouraging independent and minor 

4 party candidates to reach out early to voters who 

5 do not have the benefit of the extended media 

6 coverage, according to some party candidates."  

7 Can you explain what that means?  

8      A.   With the filing date being uniform for 

9 all candidates, the independent candidate, in 

10 order to be a viable candidate, would need to let 

11 voters know that he is a candidate.  

12      Q.   Well, do qualified party candidates have 

13 to do the same thing?  

14      A.   Yes.  

15      Q.   How so?  

16      A.   How do they reach out to voters early?  

17      Q.   Yes.  

18      A.   I'm not sure if I understand the 

19 question.  Qualified candidates reach out to 

20 voters by filing their petition for nomination, 

21 and campaigning.  

22      Q.   Well, do any voters have to sign the 

23 candidates' petition for a qualified party 

24 candidate?  

25      A.   No.  

Case 2:08-cv-00025-SEH     Document 68-9      Filed 04/10/2009     Page 64 of 100



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 67

1      Q.   Let's say I'm a Republican candidate for 

2 School and Lands Commissioner.  Montana has a 

3 School and Lands Commissioner, right?  

4      A.   No.  

5      Q.   Superintendent of Public Instruction.  

6      A.   Okay.  

7      Q.   Some low level statewide office, is what 

8 I'm getting at.  

9           MR. JOHNSTONE:  The office that the 

10 Secretary of State previously held, Bryan?  

11      Q.   (By Mr. Sells)  Fair enough.  Let's say 

12 I'm a Republican candidate for that, and I don't 

13 have any opposition in the primary.  How much does 

14 State law require me to reach out to voters before 

15 the general election?  

16      A.   Well, State law doesn't require it.  

17 Major party candidates most of the time in Montana 

18 get a lot of media coverage immediately from the 

19 time they announce that they're going to file 

20 through the filing period.  

21      Q.   But the State doesn't encourage the 

22 major party candidates or even the minor 

23 qualifying party candidates to reach out in any 

24 way, does it?  

25      A.   The State specifically doesn't encourage 
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1 them to reach out.  They don't -- The State 

2 doesn't, no.  

3      Q.   Why does the State have an interest in 

4 encouraging independent candidates to reach out?  

5      A.   The interest is having the independent 

6 candidates notify or get word out to the voters 

7 that there is an independent candidate.  

8      Q.   Isn't that the problem of the 

9 independent candidate?  

10      A.   It is a problem of the independent 

11 candidate, yes.  

12      Q.   What business is it of the State?  

13      A.   I think just engaging, again, engaging 

14 all of the potential candidates with the 

15 electorate at a time when the electorate is 

16 interested in who's filing.  

17      Q.   What's the State interest in encouraging 

18 some candidates but not others to do that?  

19           MR. JOHNSTONE:  Objection.  

20      A.   There just isn't a need to encourage the 

21 candidates who have built in publicity and media 

22 coverage.  

23      Q.   (By Mr. Sells)  And the last one is 

24 responding to increased early interest in 

25 politics.  Tell me what you mean by that.  
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1      A.   As I think I mentioned earlier in 

2 response to another State interest, the State of 

3 Montana only has two Congressional seats and one 

4 Representative seat, and there is huge early 

5 interest in those seats.  A year, sometimes more 

6 than a year, potential candidates announce that 

7 they are interested in running for one of those 

8 seats.  

9           We also have had a political party have 

10 a caucus in February, and the last two legislative 

11 sessions there has been legislation to propose an  

12 early primary date for Montana.  So there is 

13 increasing interest in the political scene early 

14 in the year, and so this earlier filing date for 

15 all candidates is response to that early interest.  

16      Q.   What is the State's interest in making 

17 that response?  

18      A.   The State's interest, again, is engaging 

19 candidates, political parties, independent 

20 candidates, the electorate, everyone in the 

21 political process for Montana.  

22      Q.   Well, if there was an increased voter 

23 interest in Democrats, would the State have an 

24 interest in eliminating Republicans from the 

25 ballot?  
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1      A.   No.  

2      Q.   So sometimes increased interest isn't an 

3 indication that the State has a role to play; 

4 isn't that right?  

5      A.   Sometimes.  

6      Q.   What makes you think that the State has 

7 a role to play in this instance?  

8      A.   Other than what I answered to the 

9 previous questions, that's the extent of the 

10 examples I can think of right now, why the State 

11 has an interest in engaging candidates and the 

12 electorate early in the election process.  

13      Q.   Are you aware of any Court anywhere in 

14 the United States since the founding of our 

15 republic that ever found any single one of the 

16 interests that you have asserted here today to be 

17 a legitimate State interest?  

18           MR. JOHNSTONE:  Objection.  

19      A.   I'm not aware of that, no.  

20           MR. SELLS:  Can you give me just a 

21 second.  I think I've got no other questions, at  

22 least for now insofar as the 30(b)(6) is 

23 concerned.  

24           I don't have anything else, Anthony, 

25 subject to what we said earlier about -- I'm going 
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1 asked the staff that does staff them to just put 

2 together a little summary of the events that they 

3 did, and that's where this 2008 SOS Event 

4 Information document originated.  

5      Q.   How about specifically the four columns 

6 that are headed, "Registered, stopped, interest, 

7 and rating"?  

8      A.   I didn't specifically ask for those 

9 columns.  This spreadsheet is a spreadsheet that 

10 one of the election staff, Justus Wendland, he 

11 staffs a great many of these events, and this is 

12 something that he put together, that he started 

13 tracking numbers of people that stopped by the 

14 booth; because as I understand it, for the last 

15 few years, the Secretary of State's Office has 

16 been cutting back on the number of events that 

17 they go to, and this was a way -- he was sort of 

18 weeding out what were the good events to attend, 

19 and so we just used his same format.  

20      Q.   Let's take a look at Exhibit G.  

21      A.   Okay.  

22      Q.   Can you tell me what this is.  

23      A.   This is a summary of work flow for 

24 election administrators between the close of 

25 filing and the primary election that I did.  
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1      Q.   When did you do this?  

2      A.   I did this in the summer of 2008 

3 specifically for this case.  

4      Q.   Can you tell me what this document, what 

5 the individual lines on the document are.  They 

6 look like a list, but generally speaking, what are 

7 the list items?  

8      A.   The list items are tasks that election 

9 administrators are responsible for.  

10      Q.   When you say election administrators, 

11 are you talking about county election 

12 administrators?  

13      A.   Yes.  

14      Q.   And what was the source?  What was your 

15 source for preparing this document?  

16      A.   My source mainly was personal 

17 experience.  

18      Q.   Because you used to be a county election 

19 official?  

20      A.   Yes.  

21      Q.   The first line says, "Certified to COPP 

22 names of statewide and State district candidates 

23 who have complied with filing requirements."  Tell 

24 me what that entails.  

25      A.   That entails sending a letter or some 

Case 2:08-cv-00025-SEH     Document 68-9      Filed 04/10/2009     Page 70 of 100



Laurie Crutcher - RPR 406-442-8262

406-442-8262
LAURIE CRUTCHER, RPR

Page 75

1 other form of communication to the Commissioner of 

2 Political Practice that lists the names of any 

3 candidates who file with the clerk and recorder, 

4 or who are in one of their districts that says 

5 that these candidates did indeed file the required 

6 paperwork with the county office.  

7      Q.   So if I understand you correctly, that's 

8 basically sending one email or one letter?  

9      A.   Yes.  

10      Q.   How long does it take to complete that 

11 task?  

12      A.   It might take -- The bulk of the task is 

13 going back and looking at the paperwork, and 

14 making sure it's filed.  If there is a candidate 

15 that hasn't filed it, usually the clerk will 

16 contact them and say, "Hey, you didn't file your 

17 C1A with this office."  The task might entail an 

18 hour to maybe a half a day of work.  

19      Q.   The second task is, "Certify to the COPP 

20 names of county candidates who have complied with 

21 filing requirements."  Tell me what that entails.  

22      A.   That's the same process.  

23      Q.   Just at a different level?  

24      A.   Yes.  

25      Q.   How long does that take?  
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1      A.   Probably less time, because most of the 

2 time these county candidates are more accessible, 

3 and most of the time the county election 

4 administrators ensure that the county candidates 

5 file their paperwork.  

6      Q.   Remind me again what county you were 

7 election administrator in.  

8      A.   Prairie.  

9      Q.   What's the population of Prairie County?  

10      A.   1300.  

11      Q.   Would it be fair to characterize that as 

12 a small county?  

13      A.   It would be fair.  

14      Q.   The next task is, "Set up election in 

15 unity on line, enter candidate information."  What 

16 does that entail?  

17      A.   That entails setting up all of the 

18 candidates in an online program, and then entering 

19 all of the candidate information into the election 

20 that's been set up, candidate information being 

21 the name of the candidate, their party, what 

22 office they filed for.  It is something that's 

23 relatively new, came about because of the Help 

24 America Vote Act, and the use of accessible voting 

25 equipment.  And it's a system that's a little bit 
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1 cumbersome and not very user friendly.  

2      Q.   Is it a system that is operated by the 

3 State of Montana or is it a national system?  

4      A.   It's a system, a vendor system.  It's 

5 Election Systems and Software, the vendor who sold 

6 the State of Montana the accessible voting 

7 equipment.  

8      Q.   How long does that take?  

9      A.   That probably takes a couple of days.  

10 And it's probably not a couple of days working on 

11 it the whole entire eight hours each day.  So 

12 maybe ten to twelve hours.  

13      Q.   That sounds like a pain to me.  For the 

14 first three tasks that we just discussed, is there 

15 a date before which county election administrators 

16 can't begin these tasks?  

17      A.   The first two tasks they can't begin 

18 until the close of candidate filing.  The third 

19 task, the clerk can begin that task as soon as 

20 candidate filing opens, and they start having some 

21 filed candidates.  

22      Q.   So first two tasks, why can't those 

23 begin until after the end of the filing period?  

24      A.   Well, because they don't know who all of 

25 the candidates are.  It's not such a huge task 
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1 that they would start it in January, and add to 

2 the list as candidates file generally.  They wait 

3 until the close of filing and then do the letter.  

4      Q.   So what you're saying is there is no 

5 statutory start date, it's just as a practical 

6 matter easier to send one email rather than 

7 several?  

8      A.   Correct.  

9      Q.   So the first three tasks, is there a 

10 deadline by which those tasks must be completed?  

11      A.   There is a statutory deadline for the 

12 first two tasks, and there is a vendor deadline 

13 for the third task.  

14      Q.   What is the statutory deadline for the 

15 first two tasks?  

16      A.   Without looking at the statute, I'm not 

17 sure.  I believe it's within five days of the 

18 close of candidate filing, but I'm not positive 

19 without looking at the statute.  

20      Q.   And what's the vendor deadline for task 

21 No. 3?  

22      A.   The vendor deadline changes depending on 

23 the election, but the ballots have to be ready to 

24 be mailed out 45 days before the election, and the 

25 vendor usually likes to get this information 60 
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1 days before the election.  

2      Q.   When you say "the election" here, you're 

3 talking about the primary?  

4      A.   I am.  

5      Q.   For that third task, if there is an 

6 independent who files, you don't have to include 

7 them, right?  

8      A.   That's correct.  

9      Q.   How about the first two tasks, do those 

10 apply to independents as well?  

11      A.   They do not.  It's just a certification 

12 of candidates that will appear on the primary 

13 ballot.  

14      Q.   So the number of independent candidates 

15 that file have no effect on those first three 

16 tasks?  

17      A.   For the primary election, correct.  

18      Q.   Let me ask you:  Is this document 

19 complete?  Does this contain all of the tasks that 

20 election administrators have to do after the close 

21 of candidate filing vis-a-vis the election?  

22      A.   No, it's not a comprehensive list.  It's 

23 the things that I thought of as I went through my 

24 checklist of things to do between the close of 

25 filing and the primary election.  There is a good 
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1 possibility I may have left tasks off.  I didn't 

2 consult with an election administrator from a 

3 large county, and there might be tasks that they 

4 do in a large county that I'm unaware of.  

5      Q.   Well, as you sit here as the Secretary 

6 of State designee, are you aware of any tasks that 

7 you left off of this document?  

8      A.   No, I'm not aware of any.  

9      Q.   So the next task is to verify -- excuse 

10 me -- is order ballots.  Can you explain to me 

11 that task.  

12      A.   Once the information is set up in unity 

13 online, at that point, the ballot order is 

14 finalized.  This involves setting up candidates 

15 according to the order they go on the ballot, 

16 setting up the headings, the instructions, the 

17 warnings.  

18           And then there is a back and forth 

19 between the ballot printer, the county, and our 

20 office.  The counties send in the ballot 

21 information.  The printing company usually within 

22 a week to ten days sends a proof to the counties 

23 and to our office.  We both proof it.  We send it 

24 back for corrections or modifications, and that 

25 goes on during that time period.  
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1      Q.   How long does this task take in terms of 

2 hours?  

3      A.   It's an ongoing process over a couple of 

4 weeks.  It's time consuming.  I have one staff 

5 member plus myself who we pretty much do nothing 

6 but ballot proofing in our office.  Of course, 

7 we're doing a lot more counties.  We're doing most 

8 of the counties in the state, so --  

9      Q.   Right.  But I'm asking now about:  What 

10 is it election administrators do?  And I 

11 understood you to be talking about county election 

12 administrators.  How much does it -- How long in 

13 terms of number of hours does it take a county 

14 election administrator to complete the task that 

15 you have described here as order ballots?  

16      A.   That entire process goes on off and on 

17 for a couple of weeks, but I'm unsure of the total 

18 hours.  I think it would vary by county, depending 

19 on how many ballot rotations you have, how many 

20 precincts you have, how many districts you have.  

21      Q.   Can you give me a ballpark figure?  

22      A.   I don't believe I can.  

23      Q.   How many years did you perform this task 

24 as an election administrator in Prairie County?  

25      A.   I was the election administrator for 18 
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1 and a half years.  

2      Q.   In your capacity as election 

3 administrator, did you either personally do this 

4 task or oversee staff members who did?  

5      A.   I personally did this task.  

6      Q.   And you can't recall approximately how 

7 many hours it took?  

8      A.   Could I clarify my previous answer?  

9      Q.   Sure.  

10      A.   The process has changed.  The process 

11 changed in 2006.  So I did the ballot layout this 

12 way for one election cycle, which was the 2006 

13 election cycle.  I remember that it was very time 

14 consuming, more time consuming than it was before 

15 2006 when we did a manual process.  It was much 

16 less technical because we didn't have to depend on 

17 equipment to read our ballots.  

18      Q.   The next task is verify ballot layout.  

19 Could you tell me what that entails.  

20      A.   That task, in conjunction with the 

21 previous task of order ballots, is the process 

22 that I just described.  

23      Q.   So you were lumping those two tasks 

24 together in your previous description?  

25      A.   Yes.  
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1      Q.   And so I gather you don't know how many 

2 hours it takes to verify the ballot layout?  

3      A.   I don't.  It takes many hours.  

4      Q.   And for those two tasks, the number of 

5 independent candidates on the ballot has no effect 

6 on how long it takes?  

7      A.   Right.  

8      Q.   The next task is, "Send auto mark and 

9 voting equipment media in to ES and ask for 

10 programming."  Can you explain what that means?  

11      A.   Once the ballot is verified and signed 

12 off on by the county, the counties send in their 

13 coding media -- usually it's a data card -- into 

14 the vendor for programming for the voting 

15 equipment.  

16      Q.   And how long does it take to do that 

17 task?  

18      A.   It's just a matter of mailing it in, so 

19 minutes, part of an hour.  

20      Q.   And again, that task isn't affected by 

21 the number of independent candidates who are 

22 filing to be on the ballot?  

23      A.   No.  

24      Q.   Is it?  

25      A.   No.  
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1      Q.   Did you answer?  

2      A.   I said no.  

3      Q.   The next task is, "Advertise public test 

4 of equipment."  Can you explain what that means.  

5      A.   That's putting a notice in a local 

6 newspaper that describes the equipment that will 

7 be used in the election, and gives the public 

8 notice of when the county election official will 

9 be doing a public test.  

10      Q.   The next task is, "Conduct testing of 

11 media on all equipment."  What does that entail?  

12      A.   Once the media is received from the 

13 vendor, the county election official or staff will 

14 test the media to make sure it's programmed 

15 correctly, to make sure the rotations are correct, 

16 and that the equipment reads the ballot correctly.  

17      Q.   And then the next task after that is 

18 conduct public test of all equipment.  What does 

19 that entail?  

20      A.   That's the public test that was 

21 referenced in the previous item, where the public 

22 is invited to come and watch the election official 

23 test the equipment for assurance that the 

24 equipment is reading the ballot and marking the 

25 ballot correctly.  
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1      Q.   How long do those three tasks -- They're 

2 all related to testing of equipment or media.  How 

3 long do those tasks take?  

4      A.   The advertising doesn't take very long.  

5 The testing, both the pretesting and the public 

6 testing in the larger counties probably takes two 

7 days, and in a smaller county, probably takes one 

8 day.  

9      Q.   By day, you mean eight hours of -- eight 

10 person hours of work?  

11      A.   Yes, approximately.  

12      Q.   How do you distinguish between big and 

13 small counties?  

14      A.   The number of registered voters.  

15      Q.   I mean what is your line of demarcation?  

16      A.   Well, generally we refer to the eight 

17 largest counties as big counties.  Everyone else 

18 is kind of lumped into small to medium sized 

19 counties.  

20      Q.   And is it generally true that larger 

21 counties, i.e., one of the eight big counties, 

22 generally has more election staff than smaller 

23 counties?  

24      A.   That's generally true.  

25      Q.   Do you have any perspective on whether 
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1 the ratio of staff to population is bigger or 

2 smaller in small counties or big counties?  

3      A.   Would you repeat that?  

4      Q.   I'm asking you:  Do you know whether the 

5 ratio of election staff to registered voters is 

6 higher in big counties or small counties?  

7      A.   I believe it's higher in big counties.  

8      Q.   So big counties have more election staff 

9 per capita than small counties?  

10      A.   I believe that's generally true.  

11      Q.   Well, back to the task list.  It looks 

12 to me like the next four tasks are all related to 

13 election judges.  Can you explain to me those four 

14 tasks.  

15      A.   Yes.  The county election administrator 

16 notifies the political parties that it's time to 

17 prepare the list of election judges.  The 

18 political parties then either review a previous 

19 list, or they send in a new list of people they 

20 would like to serve as election judges.  The 

21 governing body of the county then appoints from 

22 that list an even number of people from the list 

23 that were submitted by the political parties.  

24 The clerk then sends out a notification that the 

25 training will be taking place, and then they 
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1 conduct the election judge training for the next 

2 two years of elections.  

3      Q.   How long do each of those four tasks 

4 take?  

5      A.   The election judge training is the task 

6 that is time consuming.  In my county, it took a 

7 day to conduct the training of the judges, and I 

8 probably spent the better part of a week preparing 

9 training materials.  The larger counties do 

10 training over two or three days during a week, and 

11 probably spend about the same amount of time 

12 preparing for the training.  

13      Q.   So the other three tasks don't take very 

14 long at all, do they?  

15      A.   No.  

16      Q.   So again, we're talking about a few days 

17 to complete the training?  

18      A.   To do the training itself, yes, and then 

19 additional days for preparation for the training.  

20      Q.   So none of those four tasks, or the 

21 three tasks before those, about testing, are 

22 affected by the number of independent candidates 

23 who are trying to be on the ballot, are they?  

24      A.   No, they're not.  

25      Q.   The next two tasks are advertising.  Can 
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1 you explain to me what those entail.  

2      A.   Those two tasks are simply placing legal 

3 ads in the newspaper.  

4      Q.   And those two tasks don't take very 

5 long, do they?  

6      A.   They do not.  

7      Q.   And those tasks aren't affected by the 

8 number of independent candidates who file for 

9 office, are they?  

10      A.   No, they're not.  

11      Q.   Would you explain to me the next task, 

12 which is, "Run voter register and verify."  

13      A.   Once regular voter registration closes 

14 thirty days before the election, the counties 

15 prepare the voter register, which is the list of 

16 all of the voters eligible to vote in the upcoming 

17 election.  This is now done electronically through 

18 the statewide voter data base.  

19      Q.   How long does this take?  

20      A.   The running of the register varies 

21 depending on the size of the county.  In my 

22 county, it took twenty minutes for the actual 

23 physical pulling of the register.  In the big 

24 counties it might take several hours, but someone 

25 doesn't have to be sitting there the entire time 
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1 the register is being pulled.  

2      Q.   That's a computer task, right?  

3      A.   Yes.  

4      Q.   So it's matter of hitting go?  

5      A.   Yes.  

6      Q.   Again, we're talking even if a person 

7 were sitting there the whole time, it's about an 

8 hour or less than that?  

9      A.   I believe it's several hours in the 

10 larger counties.  Probably in the two or three 

11 largest counties, it's several hours.  

12      Q.   And that task isn't affected by the 

13 number of independent candidates on the ballot, is 

14 it?  

15      A.   No.  

16      Q.   Now, the next task is, "Prepare tally 

17 books, poll books, abstracts."  What does that 

18 entail?  

19      A.   These are items that are used on 

20 election day or -- Well, they're election day 

21 and/or election night when the counting starts.  

22 The tally book is where votes are tallied by the 

23 counting board; the poll book is the list of 

24 voters that the polling place judges keep; and the 

25 abstracts are the spreadsheets of election 
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1 results.  

2      Q.   And how long does this task take?  

3      A.   These tasks together probably, in my 

4 county, at least were a couple days of work.  

5      Q.   So about 16 person hours?  

6      A.   Yes, about.  

7      Q.   And is that task affected by the number 

8 of independent candidates who file to be on the 

9 ballot?  

10      A.   No, not for the primary.  

11      Q.   The next task is advertise polling place 

12 location.  That seems pretty self-explanatory to 

13 me.  How long does that take?  

14      A.   That one is just a matter of putting an 

15 ad in the paper, preparing the ad, and getting it 

16 to the paper for publication.  

17      Q.   So not long, right?  

18      A.   Right.  

19      Q.   The next four tasks are about absentee 

20 ballots.  Can you explain to me what those tasks 

21 entail.  

22      A.   The county election administrator 

23 prepares mailings to go out.  One mailing is to go 

24 out to absent military and overseas voters; the 

25 second mailing goes out to permanent voters who 
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1 are on the permanent absentee list.  So this 

2 involves getting the envelopes, preparing the 

3 instructions that go out to the voter, getting 

4 envelopes ready, running labels for the voters, 

5 and when the ballots are available, then stuffing 

6 the envelopes and preparing them for mailing.  

7      Q.   And how long do each of those four tasks 

8 take?  

9      A.   In a small county like the county I came 

10 from, it usually took me most of a week to prepare 

11 those mailings.  In the large counties, I'm not 

12 positive, but I know there has been discussion 

13 that they start that process several weeks in 

14 advance of receiving their ballots, and have staff 

15 working on those fairly large mailings for their 

16 counties.  

17      Q.   And are any of those tasks affected by 

18 the number of independent candidates who are 

19 trying to be on the ballot?  

20      A.   No.  

21      Q.   Remind me how many staff you had in your 

22 Prairie County office.  

23      A.   Not counting myself, I had one and a 

24 half staff members.  

25      Q.   Did you ever hire additional staff for 
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1 busy times?  

2      A.   At one time when I first became the 

3 clerk and recorder and election administrator, we 

4 had a full-time person who served as the election 

5 administrator.  But other than that, no.  

6      Q.   And you were full-time, correct?  

7      A.   Yes.  

8      Q.   So there were, including you, two and a 

9 half people working on election administration in 

10 Prairie County?  

11      A.   Yes.  

12      Q.   That would be two and a half what they 

13 call full-time equivalents?  

14      A.   Yes.  

15      Q.   Was the size of your office fairly 

16 typical of a small county in Montana?  

17      A.   I think I had less staff than most 

18 comparable counties, but similar.  

19      Q.   How many staff would a similar county 

20 have?  

21      A.   Probably four FTE.  

22      Q.   Do you have a sense of how many 

23 full-time equivalents one of the eight large 

24 counties have?  

25      A.   I don't.  
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1      Q.   The next task is, "Late registration 

2 begins, registering electors, and issuing absentee 

3 ballots."  Can you explain to me what that 

4 entails.  

5      A.   Thirty days before an election, once 

6 regular registration closes, people can go into 

7 the county office, and register, and be issued an 

8 absentee ballot.  They can only do this at the 

9 county election office, and that goes on for the 

10 thirty days before the election, and up to and 

11 including election day.  

12      Q.   And how many hours does that task 

13 entail?  

14      A.   I'm not sure.  I believe it entails most 

15 of the time of most of the election staff during 

16 that thirty days.  

17      Q.   Well, when you say most, is that closer 

18 to 20 hours or 40 hours of a full-time equivalent?  

19      A.   I would say closer to -- I would say 

20 right in between 20 and 40 hours, 30 hours.  

21      Q.   And it would be all of the staff would 

22 be -- all of the full-time equivalents would be 

23 spending approximately that amount?  

24      A.   I think a good portion of the staff is 

25 working on late registration and issuing absentee 
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1 ballots.  

2      Q.   And this only happens during that last 

3 thirty day window, right?  

4      A.   Yes.  

5      Q.   And is this task affected in any way by 

6 the number of independent candidates who are 

7 seeking to appear on the ballot?  

8      A.   No.  

9      Q.   The next task says, "Absentee voting 

10 begins thirty days before the election."  Can you 

11 tell me about that task.  

12      A.   That's registrants who are previously 

13 registered, not late registrants who are 

14 requesting absentee ballots, either calling in and 

15 requesting one, or writing and requesting one, or 

16 coming into the office to vote.  

17      Q.   And how much time does that task take?  

18      A.   And that task is included in the 

19 previous task of registering late electors and 

20 issuing absentee ballots to those late 

21 registrants.  

22      Q.   The next task is setting up voting 

23 booths and polling places.  What does that entail?  

24 Actually let's take the last three tasks in a 

25 group.  Can you tell me what the last three tasks 
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1 entail?  

2      A.   Sure.  And I think this is a task that 

3 really varies by county.  In my county, I 

4 physically had to go to my polling places and 

5 actually put the voting booths together.  I did 

6 that generally the day before the election.  It 

7 took me half a day to do.  I'm guessing -- and I 

8 could be wrong -- but I'm guessing big counties, 

9 they have maybe volunteers at the polling places 

10 that put those together.  Every election official 

11 is responsible for getting the supplies out to the 

12 polling place early in the morning on election day 

13 before the polls open.  

14      Q.   And the last half is just election day 

15 itself?  

16      A.   Right.  

17      Q.   And all three of those tasks, if I 

18 understood you correctly, happen on either 

19 election day or the day before?  

20      A.   Yes.  

21      Q.   Do any of those three tasks, are any of 

22 those three tasks affected by the number of 

23 independent candidates who want to appear on the 

24 ballot?  

25      A.   No.  
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1      Q.   Looking back over this entire list, are 

2 there any of these tasks that are affected by the 

3 number of independent candidates who are seeking 

4 to appear on the ballot?  

5      A.   No.  

6      Q.   Have you prepared a similar document for 

7 tasks election administrators undertake after the 

8 primary election and before the general election?  

9      A.   No, I haven't.  I don't believe anything 

10 on this list would change.  I may have prepared an 

11 affidavit earlier this year for the tasks that 

12 happen between the primary and the general 

13 election, and it may have included most of this 

14 same information.  

15      Q.   Do you know how many days there are 

16 between the primary election and the general 

17 election?  

18      A.   Not exactly.  It's about five months.  

19      Q.   It more than 75 days, right?  

20      A.   Yes.  

21      Q.   So what you're saying is that between 

22 the primary election and the general election, the 

23 county election administrators do a lot of these 

24 same tasks over again?  

25      A.   They do most -- I believe everything 
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1 except the training of the election judges.  

2      Q.   Are there any other tasks that they do 

3 that you could think of right now?  

4      A.   For the general election?  

5      Q.   Yes, for the general election that are 

6 not on this list.  

7      A.   I can't think of any right now.  

8      Q.   Well, for the general election, in other 

9 words, when election administrators redo these 

10 tasks for the general election, are any of these 

11 tasks affected by the number of independent 

12 candidates who seek to appear on the ballot?  

13      A.   Some of them would be.  

14      Q.   Can you identify for me which ones those 

15 are.  

16      A.   The first two tasks, and the next three 

17 tasks that have to do with preparing ballots.  

18      Q.   Is that it?  

19      A.   I believe that's it, yes.  

20      Q.   And can you tell me approximately how 

21 much extra time an independent candidate would 

22 take up on those tasks?  

23      A.   I don't know that having independent 

24 candidates would take up any more time.  It just 

25 would add to the complexity of preparing the 
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1 ballots.  

2      Q.   So it adds complexity without adding 

3 time?  

4      A.   I don't believe it would add very much 

5 time to these tasks.  

6      Q.   Are you familiar with the Montana VOTES 

7 system?  

8      A.   Yes.  

9      Q.   Can you tell me briefly what that is.  

10      A.   Montana VOTES is a statewide voter 

11 registration data base.  It's a comprehensive 

12 election management program.  

13      Q.   And is that maintained by the Secretary 

14 of State?  

15      A.   Yes.  

16      Q.   And do you perform that function for the 

17 Secretary of State?  

18      A.   No.  

19      Q.   Who does?  

20      A.   We have a program analyst and two help 

21 desk staff members.  They work under our IT 

22 manager.  They maintain it.  

23      Q.   Are you familiar with how to use it?  

24      A.   Yes.  

25      Q.   Have you been trained in how to use it?  
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1      A.   Yes.  

2      Q.   Did you use it when you were election 

3 administrator in Prairie County?  

4      A.   I used it for the 2006 election cycle, 

5 yes.  

6      Q.   Did you receive training in how to use 

7 it for that election cycle?  

8      A.   Yes, we did.  I did.  

9      Q.   Can you tell me what an election 

10 administrator does with respect to that system?  

11      A.   They register voters in that system; 

12 they verify petition signatures; and enter 

13 petitions in that system; they issue absentee 

14 ballots in the system; they track active and 

15 inactive registrants; they do the NVRA process 

16 through the system; they run the voter register 

17 from the system.  

18      Q.   Would it be fair to say that the Montana 

19 VOTES system is now fairly integral to the job of 

20 an election administrator?  

21      A.   Yes.  

22      Q.   Are election administrators pretty well 

23 versed in how to use that system?  

24      A.   Yes, they are.  

25      Q.   How long does it take to register a 
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1 voter in the system if you're an election 

2 administrator?  

3      A.   It varies a little bit, but it probably 

4 takes five minutes, maybe ten minutes, depending 

5 on if there is any complications or problems with 

6 the registration information.  

7      Q.   And I think the next task you mentioned 

8 was checking signatures?  

9      A.   Yes.  

10      Q.   How long does it take an election 

11 administrator generally to perform that task in 

12 the system?  

13      A.   Are you asking just for one, to check 

14 one signature?  

15      Q.   Yes, one signature.  

16      A.   To check one signature, two minutes.  

17      Q.   Would it be different if you had ten 

18 signatures to check?  

19      A.   Would it be different?  

20      Q.   Would the amount of time it takes per 

21 signature be different if you had more signatures 

22 to do?  

23      A.   No, I don't think so.  

24      Q.   So there is no way to false enter or 

25 anything like that, it's just two minutes per 
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1 signature?  

2      A.   Yes.  

3      Q.   And I think the next task you mentioned 

4 was checking petitions or entering petitions.  Can 

5 you explain to me what that entails.  

6      A.   Sure.  They the clerk and recorder 

7 enters the petition issue into the system, so that 

8 they can track the petition circulators as well as 

9 the petition signers.  So it's a matter of 

10 entering the petition information into the system, 

11 and the circulators.  

12      Q.   How long does that take?  

13      A.   I'm not sure.  It takes fifteen minutes 

14 for one petition probably.  

15      Q.   Are there any other steps that are 

16 involved in checking a candidate petition?  

17      A.   Not that I'm aware of.  

18      Q.   So you have the fifteen minutes for the 

19 entry of the petition, and then two minutes per 

20 signature?  

21      A.   I think that's a good estimate.  

22      Q.   Ms. Kimmet, as far as checking petitions 

23 are concerned, is that something that an election 

24 administrator does or that a staff member 

25 generally does?  
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1      A.   I think it's a combination of those.  

2      Q.   It could be anyone?  

3      A.   Yes.  

4      Q.   So it's not something that is unique to 

5 the election administrator?  

6      A.   Yes, that's correct.  

7      Q.   How long does it take to learn how to 

8 use the Montana VOTES system?  

9      A.   It's hard to put a time frame on it.  

10 There is training that our office does, and there 

11 is training that the election administrator does 

12 if they have new staff, and then there is 

13 on-the-job training that the staff person gets as 

14 they use the system; and as they get more 

15 responsibility on the system, they may work with 

16 one area or all areas of the election -- of the 

17 data base.  So I don't know that I can put a time 

18 frame on it.  

19      Q.   Can you give me an approximation of how 

20 long it would take to train a new staff member to 

21 check petition signatures and enter a petition?  

22      A.   I think to do that particular task it 

23 would take a half hour to an hour to train them on 

24 just that task.  

25      Q.   Is there any reason why a county 
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1 election administrator couldn't hire a temporary 

2 staff member, if necessary, to check petition 

3 signatures and enter petitions?  

4      A.   I don't know the answer to that.  It 

5 would depend, I guess, on the county's resources.  

6      Q.   I should have been clearer.  I was 

7 talking about other than ability to pay them.  Is 

8 there any other reason why an election 

9 administrator, if he or she needed to, couldn't 

10 hire a temporary worker to enter petitions?  

11      A.   I'm not aware of any other reasons.  

12      Q.   You don't need a background check to use 

13 Montana VOTES or something like that?  

14      A.   I guess that would depend on the county.  

15 There is information in Montana VOTES that not all 

16 staff members have access to.  But that's up to 

17 the individual county.  

18      Q.   Then you wouldn't need access to that 

19 information in order to check signatures, would 

20 you?  

21      A.   You wouldn't need it, but if you're 

22 checking signatures, you're viewing a scanned copy 

23 of a voter registration card that has some of that 

24 information on it, like identifying numbers.  

25      Q.   So an employee might have to sign a 
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1 non-disclosure agreement or something along those 

2 lines in some counties?  

3      A.   They might.  

4      Q.   Do you ever use volunteers in an 

5 election administrator's office?  

6      A.   As an election administrator, I did not.  

7 I'm not aware of counties that use volunteers for 

8 the actual election office.  

9      Q.   Is there any reason why an election 

10 administrator couldn't use a volunteer?  

11      A.   I'm not aware of any reasons.  

12      Q.   Let's look at the next exhibit.  I think 

13 it's "H."  

14      A.   (Complies)  Okay.  

15      Q.   Do you have Exhibit H in front of you, 

16 Ms. Kimmet?  

17      A.   I do.  

18      Q.   And tell me what this is.  

19      A.   This was testimony that I provided to a 

20 legislative committee in support of a bill that 

21 would move candidate filing deadlines back ten 

22 days.  

23      Q.   When you say back, do you mean earlier 

24 or later?  

25      A.   I mean move it earlier, both the 
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