UNNMA G ALl g L R AT, SR A 1y e s
the starutory text and the legislative history to have included some type of clear statement of
. congressional intent. The WCA regulates the manmer in whick the U.S. Armed Forces may
conduct military operations against the enemy; as such, it potentially comes into conflict with the
President's Commander in Chief power under Article 1l of the Constitution. As we have advised
others carlier in this conflict, the Commander in Chicf power gives the President the plenary
authority in determining how best to deploy troops in the feld™ Any congressional effort to° '
restrict presidential authority by subjecting the conduct of the 1S, Ammed Forces to a broad S
comsEracton of the Geneva Convention, one that is nol r borne by jts text, would represent y

& possible_infringement on_presidential discretion to direct the military. We behieve tha
Congress must state explicitly its intention o take the constimtionally dubious step of restricting
the President's plenary power over military operations (including the treatment of prisoners), and
that, unless Congress clearly demonstrates such an intent, the WCA must be read to avoid such
constitutionzl problems. 2 As-Congress has-not signaled.such acleat intenionnthlscassawe
conclude that common Article 3 should not be read to include all forms of nom-international
armed conflict.

It iz clear from the forcgoing that members of ths al Qasda terrorist organization do not
receive the protections of the laws of war. Therefore, neither their detention nor their trial bythe wsse: -« =.
11.5. Armed Forces is subject to the Geneva Conventions (or the WCA).  Three .reasons,
examined in detail below, support this copclusion. First, al Qasda's stafus as a non-State actor
renders it ineligible to claim the protections of the Geneva Conventions. Second, the nature of
the conflict precludes application of common Article 3 of the Geneva Conventions. Third, al
. Qaeda members fail to satisfy the eligibility requirements for treatment as FOWs under GEET‘
Convention IIL : . s

"‘1.-||

"ta
b i

Al Qaeda’s status as & non-State acior renders it ineligible to claim the protections of the
treaties specified by the WCA. Al Qaeda is not a State. 1t is 3 non-governmental terrorist
crganization composed of members fram many nations, with ongoing operations in dozens of
nations. Its members seem umited in following a radical brand of Islam that seeks to aftack
Americans throughout the world. . Nen-governmental organizations cannot be parties to any of
the international agresments here governing the laws of war. Al Qaeda is not cligible to sign the
Geneva Conventions — and cven if it were eligible, it has not done so. Common Article 2, which -
trippers the Geneva Convention provisicns regulating detention conditions and procedures for
trial of POWs, is limited only 1o cases of declared war or armed conflict “between two or more
of the High Contracting Partics.” Al Qacda is pot a High Contracting Party. As a result, the LS.
military’s treatment of al Qaesda members is not governed by the bulk of the Geneva
Conventions, specifically those provisions concerning POWs, Conduct towards eaprured

¥ Memarundum for Timothy E. Flmigan, Depaty Counse] to the President, from Jobm C. Yoo, Deputy Asdetant
Amtowney General, Office of Legal Coumsel, Re: The President's Constinetional Authority fo Comduct Military
deﬂﬂ Terrorirts and Narons Supporting Them (Sept. 25, 2001

F Public Citizen v. Department of Justice, 491 U.S. 440, 466 (1989) (constraing Federal Advisory Committee
Act o avold encroachment on presidentia] power); Athwander v. THA, 297 US, 288, 346-48 (1936) (Brandeis, 1,
concurring) (stating rale of avoidance); Auociation of Am. Physicions & Swrgeons, Ing, v. Clinton, 997 F.2d B94,

. 906-11 (D.C. Cir. 1993) (same).
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members of al Qacda, therefore, also cammot constitute a violation of 18 U.S.C. § 2441(c)(1) or §

. 2441(cX2).

Second, the nature of the conflict precludes application of common Article 3 of the
Geneva Comventions. Al Qaeda is not coversd by common Artcle 3, because the current
conflict is not covered by the Geneva Conventions. As discussed in Part I, the text of Article 3,
when read in hormeny with common Article 2, shows that the Geneva Conventions were
intended 1o cover either a) traditional wars between Nation States (Amicle 2), or nom-
international civil wars (Article 3). Our conflict with al Qaeda docs not fit into either calegory.
The current conflict is not an international war between Nation States, but rather a conflict
between 2 Nation State and a pon-governmental organization. At the same time, the current
conflict is not a civil war under Article 3, because it i a conflict of “an intomational charscter,”
rather than am internal armed conflict between parties contending for control over a govermment
or temritory. Thercfore, the military's trestment of al Qaeda members captured in that confBel 15

= asm
-

¥ ¢ ome difference in the language of the WA mighs be thought to trow some deubt o the sxact manney m which

I.'In'::umﬁmumnﬂym._llﬂgﬂhmfﬂ'mk,ﬂﬂhmﬂlﬂ-hmwﬂm“ﬂﬁm

TV, that the WCA does pot simply incorporate the terms of the trealy itelf, with all of their limsabonds oD o - - -~

application, but instead criminaliees the conduct described by that Cogvention, The argument starts Srom the faet

that there is & texmual difference in the way that the WCA references treaty provisions. Section 244 1(c)(2) defines a3

a war erime conduet ~prokibited” by the relevant sections of the Hague Convention V. By contrast, § 2441 (€)1}

makes a war crime any coaduct that comstimmies 3 “grave breach™ of the Geneva Convenmions, and § 244 1{e)(3)

prohibits conduct “which constifites a viclation” of commen Article 3 of the Geneva Convention. It might be

arpued that this difference indicates that § 2441(cX2) doss not mcorporate the weary into foderal law; mther, it

prokibits the conduct described by the treaty, Section 2441(¢)(3) prohibirs conduct “which constitaes & vislarion of

common Article 37 (emphasis added), and that cas only be conduct which is & weaty violation Likewisc, §

2441(c)1) oaly criminalizes conduct that is & “prave reach” of the Geneva Conventions - which, again, must be 8

mt'_'.rvin]l.ﬂnh%mﬁ,i!ﬂl{:}{!]nﬁgmb::mdmtpp]yzvmwhrulhﬂwﬂmmﬁmw.bfiu

gem Terms, would not  On this interpeenafion. @ #ct could wiolate § 2441(e}2), whether or pot the Hague

Convertion IV spplied to the specific citsation at iasue, T
We do not think that this interpeetation s tenable. To begin with, § 2441(e)) makes clear thal to be a war

arime, conduct must be “prohubited™ by the Hague Convention IV (emphasis sdded). Use of the word “probibited,”

rather than phrases soch as “referred 0™ or “describod” indicaizs tha the traty must, by i owsn operation,

proscribe the conduct st issue, If the Hague Convemtion TV does not inelf 2pply o & cormin conflict, then it cannot

imself proscribe amy comduct undestaken a3 part of that confliet Thus, the most matoral reading of the stamuiory

Linpuage is that an individnal must viclate the Hague Convertion TV in order to violate Section 2441{c)(2). Had

Congress intended broadly to criminalize the rypes of condust proscribed by the relevant Hague Coavention IV

provisions as such, rether than as treaty violitions, it could bave dons so more clearly. Funhermore, the basic

purpose of § 2441 was wo implement, by appropriaie legislation, the Upited States’ treaty obligations. That purpose

would be accomplished by crimimlizing scte that wore alse violatom of cortain key provisions of the Armex o

Hague Comventinn IV, Jt would not be served by criminalizing scts of the kind condemned by thoce provisions,

whether or not they were treaty violations. : A
Nothing in the legislative history supperts the opposite result.  To the conmary, the lepialative history

suppests an entirely different explanation for the minor variations i language between §§ 2441(c)(1) and

2441(c)2). Aa originally coacted, the WCA oiminalized vinlations of the Genevs Cooventions, See Pub. L. No.

104-192, 5 2({a), 110 Stat 2104, § 2401 (1996). .1n signing the ariginal legislation, President Clinton wrped that it be

expanded 1o inchude other serious war crimmes imvolving viclation of the Hague Conventions IV and the Amended

Protocol L See 2 Pub. Papers of William 1. Clinton 1323 (1996). The Expanded War Crimes Act of 1997,

introduced as HLR. 1348 in the 105® Congress, was designed to meet these tequests. Thas, § 244 1(c)(2) was added

. 23 =0 amendment at & later ime, and was 0ol drafied =t the same time and in the same process a8 § 2441(c)(1).
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not lmited either by commen Article 3 of the Geaeva Convenlions or 18 U.g.l:. g 2441(c)3),
. the provision of the WCA incorporating that article.™

Third, al Qaeda members fail to satisfy the eligibility requirements for treatment as
POWs under Geneva Convention Il 1t might be argued that, even though it is not a State party
to the Geneva Convention, al Qaeda could be covered by some protections mm Geneva
Convention I on the teatment of POWs. Article 4{A)(2) of the Geneva Canvention I defines
prisoners of war as including not only captured members of the armed forces of a High
Contracting Party, but also irregular forces such as “[m]embers of other militias and members of
other volunieer corps, including those of organized resistance movements.” Geneva Convention
[T, art. 4. Article 4(A}3) also mecludes as POWs “[m]embers of regular ammed forces who
profess allegiance 1o a government or an authority not recognized by the Detaining Power.” [d.
art. 4{A}3). It might be claimed that the broad terms of these provisions could be stretched to
cover al Qlai: T T e

This view would be mistaken = Article 4 does not expand the application of the:

Convention beyond the circumstances expressly addressed in common Asticles 2 amd 3. Unless

there is a conflict subject to Article 2 or 3 (the Convention's jurisdictional provisions), Article 4

simply docs not apply. As we have argued with respect o Article 3, and shall further argue with

respect to Article 2, the conflict in Afghanistan does pot fall within either Articles 2 or 3, ASR e
result, Article 4 has no application. .In other words, Article 4 cannot be read as an alternative,

and far more expansive, statement of the -application of the Convention. It merely specifies,

whese there is a conflict covered by the Convemtion, who must be accorded POW status,

T

substantive, captured members of al Qacda still would not reccive the protections accorded to

POWs. Anicle 4(A)(2), for example, further requires that the militia or volunteers fulfill the

conditions first established by the Hague Convention TV of 1907 for those who would receive the

protections of the laws of war, Hague Convention IV declares that the “laws, rights and dutics of

war” oaly apply 1o armics, militia, and volunteer corps when they fulfill fouwr conditioms: .
command by responsible individuals, wearing insignia, carrying arms opealy, and obeying the—
laws of war. Hague Convention I'V, Respecting the Laws and Customs of War on Land, Oct. 18,

1907, 36 Stat 2277. Al Qacda members have clearly demonstrated that they will oot follow

these basic requirements of lawful warfare. They have attacked purely civilian targets of no - —
military value; they refused to wear uniform or insigpia or camry arms openly, but instead

hijacked civilian airliners, took bostages, md killed them; they have deliberately tarpeted and

killed thousands of civilians; and they themselves do not obey the laws of war conceming the

protection of the lives of civilians or the means of legitimate combat. Thus, Article 4(AX3) is

. Even if Article 4, however, were considered somehow to be jurisdictional as well as

¥ This understanding is supported by the WCA's legislative history, When extending the WICA. to cover violations
of commen Aricle 3, the House apparently understood that it was eadifying treaty provisions that “forbid strocities
coouTing in both civil wars and wars between sations.” 143 Cong. Rec. HS365-66 (remarks of Rep. Jenkins), The
Senatc alve undersood thar “[t]he inclusion of common erticle 3 of the Geneva Cogventions . . . expreadly allaws
the United States to prosecute war crimes perpetmted in noninternational confhicts, such a: Bosnia and Rwanda ™
143 Cong. Rec. 57544, 57559 (daily od July 16, 1997) (remarks of Sen Leshy). In refoming to Bosua and
Rwanda, both civil wars of 2 non-intcmational character, Senator Leahy sppears to have understood common Article
3 ax covering ouly avil wars as well Thus, Congress apparently beliewed that the WCA would spply oaly
traditional international wars between States, ar purely internal civil wars. .
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inapt because al Qaeda do not qualify as “regular armed forces, S mem ?.mtuua] -
. for protection as lawful combatants under the laws of war,

TH. iratian of the Geneva Conventions o the Taliban Militia

Whether the Geneva Conventions apply to the detention and tial of members of the
Taliban militia preseats a more difficult legal question.  Afghenistan has been a party to all four
the Geneva Conventions since September 1956, Some might argue that this requires application
of the Geneva Conventions 1o the present conflict with respect to the Taliban militia, which
would then mgg:r the WCA. This arpument depends, however, on the assumptions that during
the period in which the Taliban miliva was ascendant in Afghanisten, the Tabban was the de
facto government of that nation, that Afghanistan continued 1o have the essential attributes of
statchood, and that Afghanistan mnnnwnd__i._nrgﬂ_ftmdmgas lpm‘rylnfhl:tn:atlezs that its
previous governments had signed. -

We think that all of these assumptions arc disputable, and iodeed false. The weight oft
informed opinion strongly supports the conclusion that, for the period in question, Afghanistan
was a “failed Stare™ whose territory had been largely overnm and held by violence by a militia or
faction rather than by & government. Accordingly, Afghanistan was without the attributes of
statchood necessary 1o coptinuc as a parTy 1o the Geneva Conventions, and the T&h‘hgﬂl}_‘ - -
like al Qaeda, is thercfore not-cotitled to the protections of the Geneva Convenhoons.
Furthermore, there zpp:nrsmb-:suhsmmal evidence that the Taliban was so dominated by al
Qaeda and so complicit in its actions and purposes that the Taliban leadership cannot be
distimpuished from al Qaeda, and accordingly that the Taliban militia canmot stand on a higher
footing under the Geneva Conventions. |

A. Constitutional Authariry

It is clear that, under the Constitution, the Executive has the plepary zuthonty to
_dﬁhmmethal.ﬁ,fgbamslmt.m&dﬂm]mtmmbcmamgsut:mdthmfnmthﬂl -
members of the Taliban militis were and are not protecied by the Geneva Conventions.™ Asan————

initial matter, Article I makes clear that the President is vested with all of the federal executive

power, that hl: “shall be Commander in Chicf,” that he shall appoint, with the advice and consent

™ This 14 mof o maintain that Afghanistn ceased to be 2 State pasty to the Grueva Conventions merely because it
underwent a change of povernment in 1996, after the military successes of Talban, The peneral rule of inermational
law i5 that treaty relations survive a change of government  Ser, eg. 2 Marjoric M. Whitcman, Oigent of
International Law TT1-73 (1963); J.L. Brictly, The Law of Nasions 144-45 (6* ed. 1563); Eleanor €. McDowell, _
Comtemporary Practice of the United Stoter Relating to Internationa! Law, 71 A 1, 1ot'] L. 337 (1977), However, |
although *[u]nder internatiopal law, a change in goverpment alone penerally docs pot alter a state's oblipations to
homior fts treaty comsrdtments . . [a] different aod more difficult qouestion arises . . . when the state jtelf dicealves.”
Yoo, rupra o 1T, at 904, Forbermore, we are nof Suppesting ihat the United States” sosrecopnition of the Taliban s
mwﬂmmhmﬂﬂ:mumvﬂﬂghmnTMmmmmmC‘M‘l‘tﬂﬁnﬂ ;
The general role is that tresties muy still be observed even as 1o State partics, the cumest governments of which bave
been unrecopmred. See New York Chinese TV Programs v. UE. Enterprines, 954 F2d 847 (2d Cir), com. denied,
506 1.5, B27 (1992): see alvo Restatement (Third) of the Foreign Relanions Law of the United Stotey at § 202 cmis.
a, b; Egon Schwelb, The Mucleor Test Ban Treaty and Intermational Low, 58 Am. ], Int'l L. 642, 655 (1964)
{qunﬁn:.thmuﬂPmde:mﬂydeﬁuwnfSnulmkmumﬁmh:mﬂmuuwm
oot £fect recopTition status).
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of the Senate, and receive, ambassadors, and that he “shall have Power, by end with the Adviee = °
. and Consent of the Senate, to make Treaties.” U.S. Const, art. I, § 2, el 2. Congress posscsses
its own specific foreign affairs powers, primarily those of declaning war, raising and funding the
military, and regulating intermetional commerce, While Article I, § 1 of the Constitution grants
the President an undefined executive power, Article I, § 1 limits Congress to *[a]ll legislative
Powers herein granted” in the rest of Article .

From the very beginmings of the Republic, this constitutional arrmppement has been
understood to grant the President plenary control over the conduct of foreign relations. As
Secretary of State Thomas Jefferson observed during the first Washinpton Administration: “The
constitution has divided the powers of govamnment into thres branches [and] . . | kas declared that
‘the executlive powers shall be vested in the President,” submitting only spucial articles of it to &
negative. by the sepate™  Dupe o this structure, Jefferson continued, [t]he transaction of
business with foreign nations is Executive altogether. It belengs then to the bead of that .
department, excepf as to s ,,Edmum of it as are specially submitted to the Senate. Emepnam
are to be construed strictly, In defending President Wa.shmgmlu. nul.hnnt}r to issuc 'the *
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President’s
foreign affairs powers. According to Hamilton, Article II “ought . . . 10 be considered as
intended . . . to specify and regulate the principal articles ireplied in lhr.- daﬁmuun of Executive
Power; leaving the rest to flow from the general grant of that power.™” As future Chicf ToStCE .o pupme - - -
John Marshall famously declared a few years later, *The President is the sole organ of the nation
in its external relations, and its sole representative with foreign nations. . . . The [executive]
department . . . is entrusted with the whole foreign intercourse of the naton. . ¥ Given the
. agreement nf.T:ﬂ“mm Hamilton, and Marchall, it has not been difficult for the e:mumr: branch

consistently to assert the President's plenary. amhmq,rm foreipn affairs ever since,

L) 'll.' F

On the few occasions where it has a.ddn-.ssnd the question, the Supreme Court has lent its
approval to the executive branch's broad powers in the field of foreign affairs. Responsibility for
the conduct of foreign affairs and for pmt:::unls the national security are, as the Supreme Court
has observed, “‘central" Presidential domaine™" The President’s constitutional primacy flows
from both his unique position in the constitutiopal structurs, and from- the spu;l;ﬁ: grants of
authority in Article II that make the President both the Chief Executive of the nation and the
Commander in Chief™ Due to the President’s constitutionally superior position, l.hmﬂupr:m:
Court has consistently “recognized ‘the generally accepted view that foreign p-u-]u:;.r [15] the = -
provinee and responsibility of the Executive,”™" This forsign affairs power is independent of
Congress: it is “the very delicate, plenary and exclusive power of the President as sole organ of

¥ Thomas Jeffersoe, Opinion on the Powers q.l"ﬂu Senate Respecting Diplomatic Appoinmmenty (17903, rq:nm.r:dn R
16;11: Papers of Thomas Jefferson 378 (Tulian P, Boyd ed., 1961).
at 379,
? Alexander Hamilion, Pacificus No. | (1793), reprinted in 15 The Popers of Alexander Hamifton 33, 39 (Harold C.
etal eds, 1965),
10 Anmals of Cong. 613-14 (1200).
""Hm-bwv Fitzperald 457 US, 300, $120.19 (1982).
“Hh:mr Fizgperald, 437 U5, T31, 749-30 (1982}
I Department of the Navy v. Epan, 484 1.5, 518, 529 (1938 (quoting Haip v. Agee, 453 U.5, 280, 293-94 (1981))..
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the federal govermment in the field of interpational relations - a power which does not requireas
. a basis for its exercise an act -:nl‘l':.u::n|:|.,p|=':;v..!..":"'l

Part of the President's plenary power over the conduet of the Nation's foreign relations is
the interpretation of treaties and of international law. Interpretation of international law includes
the determination whether a temritory has the necessary political structure to qualify as a Nation
State for puwposes of beaty implementation In Clark v. Allen, 331 U.S. 503 (1947), for
cxarmple, the Supreme Court considered whether a 1923 treaty with Germany continued to exist
after the defeat, occupation and partition of Germany by the victorious World War [T Allies. The
Court rejected the argument that the treaty “must be held to have failed to survive the [Second
World War], since Germany, as a result of its defeat and the ion by the Allies, has ccased
to exist as an independent natiopal or international community,™’ ' Instead, the Court held that
“the question whether a stale is in 2 position 1o perform its treaty obligstions is essentially a
political question.  Terlinden v. Ames, 184 ULS, 270, 288 [(1902)]. We find no evidence that the
pobitical departments have considered the collapse and surrender of Germeny as putting an end to
such provisions of the treaty as survived the outbreak of the war or the obligations of either party”
in respect to them,™*

Thus, Clerk demonsirates the Supreme Court's sanction for the Executive’s constitutional
authority to decide the “political question”™ whether Germany had ceased to exist LWL T ————
State and, if so, whether the 1923 treaty with Germany had become inoperative.  Equally; here,
the executive branch should conclude that Afghanistan was not “in a position to perform its
treaty oblipations™ because it lacked, at least throughout the Taliban's mscendancy, all the
clements of statehood. If the Executive made such a determination, the Geneva Conventions
. would be inoperative as to Afghanistan until it was in a position to perform its Convention
duties. The federal courts would not review such political questions, but instead would defer 1o
the decision of the Executive. e

B Stones as a Failed State B

— _There are ample grounds that demonstrate that Afghanistan was a I:.il.:d.-stm:i 1||1d.|=d,
the findings of the State and Defease Departments, of forcign leaders, and of expert opinion
overwhelmingly support such a conclusion. '

- -

International law recognizes many situations in which there may be a teitory that has no
“State”™ A variety of situations can answer to this description”  Of chief relevance here 13 the -

: United States v. Curtiss-Wripht Export Corp., 299 ULS. 304, 320 (1934).
id ar514. L ol : = we
hfi;mtﬂimﬁiltﬁm%ﬂm‘ﬁghhn'rmnﬂ:unmlpnﬁqqummm-ﬂth ' -
ﬁqurmm} : .
Tt 1= entirely pogsible in international law for & tvitery (even a populated ooe) 1o be without any State. In the
Weaiern Sahara Case, Advisory Opimion, 1975 LCJ. 12 (Advisory Opimicn May 22, 1975), the General Assernhly
requesied the IC) to decide the question whether the Westrmn Sahara af the time of Spanish colenization was &
territory belonging 10 0o one. The question would bave had no meaning unless there eould be Stteless territory
without @ Sate. See DJ. Huris, Carer and Materialy on Futernational Law 113 (1991)  The Tremakei,
‘bomeland” crested for the Xhosa people by the Republic of Sooth Africa in 1976, was alss & temitory met
otermatioally recoguized as & Swate. See id af 110-11.
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category of the “failed State” The case of Somalia in 1992, at the tme of the United
. intervention, provides & clear cxample of this catepory.

A “failed Staie” is penerally characterized by the collapse or near-collapse of State
authority. Such collapse is characterized by the inability of central aunthorities to maintain
povernment institutions, ensure law and onder or engage in pormal dealings with other
povernments, and by the prevalence of violence that destebilizes civil society and the economy.
The Exccutive can readily find that at the outset of this conflict, when the country was largely in
the hands of the Taliban mlitia, there was no Ametioning central government in Afghanistan that
was capable of providiog the most basic services to the Afghan population, of suppressing
cndemic intenal wviolence, -or of maintaining normal relations with other governments.
Afghanistan, conscquently, was without the status of a State for purposes of treaty law, and the
Taliban militia could not have qualified as the de facto povernment of Afghanistan. Rather, the
Taliban militia would have had the states only of a violent faction or movement contending wlth
other factions for control of that cn-u.uh-:.r

.....

prE

Wl: want to make clear that this ﬂﬂ:_lﬂl: does pot have access to all of the facts related 10
the activities of the Taliban militia and al Qaeda in Afghanistan. Nonetheless, the available facts
in the public record support our conclusion that Afghamistan was a failed state — including facts .
that pre-existed the military reversals suffered by the Taliban militia and the formation gfithe, g - .
new transitional government pursuant to the Bonn agreement Indeed, the departments best
positioned o make such a defermination appear to have reached that conclusion some time ago.
Serretary of Defense Domald Rumsfeld, for example, declared at a November 2, 2001 press
conference that the “Taliban is not a government. The government of Afghanistan does not cxist
. today. The Taliban m:v-r-:wasagw:mmmt as such. It was a fmcr.:.uthn country that is not
substantially weakened — in many cases cloistered away from the peaple,™ I
The State D:p::t:mmuhasmk:umc same view. Near the start of the conflict, ﬂmﬂm;u
of South Asian Affairs found that “[t]here is no ﬁ.tnmnnmg central government [in Afghanistan].
The country is divided among Gghting fatnans - The Taliban [is] a redical Islamic movement
[that] occupies about 90% nfﬂwmuﬂu} - . :

Prominent authorities and l:xpmx on Afghan affairs agree that Afghanistan w:u'. a failed
State. As one leading scholar of imemational law has written, “[t]he most dramatic examples of
the decline in state authority can be found in countrics where government and civil order have
\'m'u.ul];f disappeared. Recent examples are Liberia, Somalia, and Afghanistan  The term “failed
states” has come to be used for these cases and others like them ™ Lakhdar Brahimi, the United
Nations mediator in Afghanistan and a former Algerian Forcign Minister, described Mghmm

Em-ew}r Rmrdn' .I-d'dm Avoilability en Rowe w0 Moscow (Nov. I, .2001), :ﬂihhl: at . o
Iz {wizited Mo, §, 2001).

Eﬂﬂﬂfm”"‘“(ﬁﬁﬂhﬂ 2001}, lmhhlﬂﬂwmmﬁnﬂnﬂ_ﬂﬂumm
I3, 2001), prepared by the Burean of South Acian Affiirs  See afro Reuters AlertMet - - Afghanittan, Country
Profiles (“There sre no suste-comstinied srmed forees, It is not poasible to show bow ground fmres” equipemnest has
hmﬂvﬂ:ﬂlﬂm;ﬂ:diﬁhﬂﬁﬁmﬂ,lﬁﬁﬂbhﬂﬂgﬂw_wmm
countryprofiles’] 52478 Pversion=1 (visited Mo, 1, 2001).

“Oscar Schachter, ﬂlrﬂndm:qfﬂchm-&ﬂuﬂdh!nfhunnuﬁrfmmﬂm 3-Eﬂn1nn..T

. Tranzmarl L. 7, 18 {1997}

17




@ L 1 ) ) SV AR S ARSI g
under the Taliban as a “failed state which looks like an infected wound™ ¥ Tony Blair, the e T
. Minister of Great Britain, on a visit to that country this month, declared that “Afghanistan has
been a failed state for too long and the whole world has paid the price.™

Traditional legal analysis also makes clear that Afphanistan was a failed State during the
period of the Taliban militis’s existence, A State has failed when centralized govemnmental |
authonty has almost completely collapsed, no central authorities are capable of maintaining
government mstitutions or cnsuring law and order, and violence has destabilized civil society and
the economy.® A failed State will not satisfy some or all of the three traditional tests for
“statchood™ under international law:

1) Does the entity have a defined territory and population?

By -

on under the contiol of 15 owh povernment?™ — -

" 1i) Are the territory/pop

iii) Does the mn;gmgageinmmm capacity o engage in formal relations o7
with other States?

In another version of the traditional formulation, the State Department has identified four tests
for “starchood™: L . _
: e = L N T T, )
PR . W —

i} Does the entity have cffective control over a clearly defined territory and
population? '

. E}hﬂ:mmurganizuigu@emmmm.admjﬂmﬁmufﬂumﬁmm? e aaas
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! Abeed Rashid, Taliban: Militsnt [ubam, Oil & Fundsmenratism in Cental Asia 207 (2001,
“ Philip Webater, Blair s mission io Kobud, in The Tomes of Londan (Jen. §, 2002), 2002 WL 4171996, -

referred to as “failed States” or 'Etots sans govwernmement " Duaniel Thures, The foiled Stare ond [nternational
Low, International Review of the Red Cross Mo, 836 (Deec. 31, 1999, available ot htipoifamow icre orp/enpireview
(visited Oct. 22, 2001). Somewhar differext tests have bees used for determining whether a Stte has “failed® Firsy,
the ot salient characteristic of a *failed Stte” seems to be the disappearance of & “eestral governmegt ™ Yorsm
Dinsicin, The Thirteenth Waldemar A, Solf Lecture in [niernational Larw, 166 MIL L Rev, 93, 103 (2000}, see also
&d. (All that resmains is 2 multiplicity of growgs. of rrepular combatants fighting each other.™). Closely related 1o
this 1es1, but perbaps somewhst broader, is the definition of a “failed Stis™ a1 3 jftuation white the povermment i

central poverning authorities cease to exist or exist anly in limited areas.” Rush Gardoa, Growing Consritutions, 1
U. Pa 1. Comst L. 528, 533-34 (1999). Professor Thorer distinguithes theee elements {respectively, terriwrial
political and finctional) said o charscterize & “failed State™: 1} failed Sttes undergo s “mmplosion rarther than an
n_mlnlmﬂﬂi::nmﬂwmudhﬁm&r,m:ﬁ:htmﬁmuﬂdumxnﬁqﬂﬂmnmmm:&
”ﬂﬁwﬂpﬂm‘hhﬂw“whﬂhﬂnuhmmﬂ:ﬁughwmmdnf
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m) Does the entity have the capacity to act effectively 1o conduet forcign relations
. and to fulfill international obligations?

iv) Has the international community recognized the entity?*?

Based on these factors, we conclude that Afghanistan under the Taliban militia was in a
condition of “statelesspess,” and therefore was not a High Contracting Party o the Geneva
Conventions for at least that period of time. The condition of having an organized governmental |
administration was plainly pot met. Indeed, there are good reasons to doubt whether amy of the ' -
conditions was met.

First, even before the outset of the conflict with the United States, the Taliban milida did
not have effective control over 2 clearly defined territory and population. Even before the United
States air strikes begen, at least ten percent of the country, and the population within those areas,
was governed by the Northern Alliance. Ah:geputnfthaﬁighmpﬂpulnummrmmlm
has consisted of refugees: as of June, 2001, there were an estimated 2,000,000 Mghmmﬁ;guﬁ
in Pakistan, and as of December, 2000, an estimated 1,500,000 were in Iran* These figures
demonstrate that a significant segment of the Afghan population was never under the control of
the Taliban militia. It is unclear how stronp was the hold of the Taliban militia before the
conflict, in light of the rapid military successes of the Northern Alliance in just a few wecks,

L TRl T i,

Indeed, the facts appear to show that Afghanistan appears to have been divided between
different tribal and warring factions, rather than by any central state as such  As we have noted,
the State Department has found that Afghanistan was pot under the copirol of a central

. government, but was instead divided azmeng different warlords and cthnic groups. The Taliban
mulitia in essence represented only an :L’im:aﬂy?ashmamuv:mm, a “tribal mjhnﬂ,_“’“'lha.t.dtd
pot command the allegiance of ether major ethnic groups in Afghanistan and that was. apparently
unable to suppress endemic violence in the country. As a prominent writer on the Taliban militia
wrote well before the curremt conflict began, “[e]ven if [the Taliban] were to conquer r.h.-: nr.:rn.h_ 1t
would not bring stability, only continuing gucrrilla war by the non-Pashtuns, but this time from

bases in Central Asia and Iran which would further destabilize the region ™ e

Second, again even before the United States air strikes and the successes ufﬂl:ﬂﬂﬂhﬂn

Alliance, an organized governmental administration did not exist in Afphanistan, cnn.: EHWH m D -
the Taliban eencluded that the country had

nmndmnmu:mblnmmmwhm:mt:m:smnlsnmﬂyudﬁmyﬂ ..
- The cntire Afghan population has been displaced, not nnc:hutma:u:.ru.m.:smr:r

Th:phy::cﬂdmumnfmmmmﬂ mhmcﬂrﬁdmnfth:htﬁ

twentieth century. . Thm;smsmblmnfnnmﬁ-asmmuu that cam sustain

:Eltmwn? C. McDowell, Conterparary Practice of the United States Relating to Intematineal Law, 71 Am. J. Int
(LF7T).

h-mwmmnqpmspuﬁm, War Againnt Terror, wvailable at frp(twesw cop comySPECTALS200]/
Indeconoimiipee.map htrml (visited Nov. 1, 2001). mMmlmmﬂmwm
htﬂnmﬂm‘mﬂli?{mmiinmﬂfghnSMHm}.
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society — even at the lowest common denominater of poverty. . ECoDOmY;: ¢ - frleah sl
. lsI.blm:i:hulnthﬂﬁsunhngmlmnughbumwnhﬂhcﬂﬂ‘ldﬂmdihcmugghng aed
nfdmgsmdwupnm.mdmmgthnnmth:prm . - Complex

relationships of power and authority built op over centuries bave broken down
completely. Mo siogle group or leader has the legitimacy to reunite the couniry.
Rather than a national idestity or kinship-tribal-based idemtines, territorial
regional identities have become paramount. . . . [TThe Taliban refuse to define the
Afghan state they want lo constitule and rule over, largely because they have no
idea what they want. The lack of a central authority, stale organizations, 2
methodology for command and control and mechanisms which can reflect some
level of popular participation . . . make it impossible for many Afghans 1o accept
the Taliban or for the outside world to recognize a Taliban government. . .. No

-.warlard faction has ever felt Ils-:!f_rl.‘sgﬂnsihln for the civilian population, but the
Taliban are incapable of carrying oul even the minimum uf developmerial woTk T g
because they believe that Islam w_'ﬂ‘t t:l:t. care of everyone.”

Another expert reached similar conclusions:

Afghanistan today has become a violent society, bereft of political institutions that
function correctly and an cconomy that functions at all 'When thiy is goupled APp——
with the destruction of population and the physical infrastructure. . ., it bcmn}F
clear that Afghanistan is 2 country on the edge of collapse, or at least profound
transformation. . . . With the Taliban, Thl:n: are few meaningful gnummmul

. structures and ].tl‘l]t that actually functions. ™

=

The Statc Diepartment also came to such conclusions, In testimony early in October Eﬂﬂl before
the Sepate Forcign Relations Gﬂmmﬂ‘[nr.'s Subcommitiee on Near East and South .ﬁ.s:.m Affairs,
Assistant Secretary of State for Suulh Asian Affairs Christina Rocca explained that:

[{]wenty-two years of conflict have steadily devastated [Afghanistan], d:&'a‘uynd : '
its Ph]"S:IL‘-H] and political infrastructure, shattered its institutions, and wrecked its — .
socio-economic fabric. . . . The Taliban bave shown no desire to provide even 'I:_I:El:

most rudimentary h:al'rh,' education, and other social services expected of any |

povernment. Inslud,m:j-havcchm:umdwm:ﬂm:rmummmmwu I -
on the Afghan people, and exporting instability to their neighbors.® |

Rather than performing nommal povernment functions, the Taliban miliba cxhibited the
charecteristics of a criminal gang. The United Natons Security Council found that the Taliban
militia extracted massive profits from illegal drug trafficking w Afghamistan md subsidized
terrorism from those revenues.™ :

-

""'H al 207-08, 212-13,

* Goodson, supra, xt 103-04; 115. i
1 United States Diepartment of $tate, Intrrmationa] Information Programs, Rocca Blomes Taliban for Humanitarian
Disaster  in Afghanistan (O 10, 2001},  svallable  at  popufieewowoosiofo state gov/
repional/nea/sa sia/s fphanfe/ 01 Oroca bt {visited Oct. 19, 2001,

USee UN. Seomity Comncl Resohufion 1333 (2000), available st fuipelwww yale edn/lswwehiavalon!
. 114 13 (finding that “the Taliban benefis diroctly fom the cultivation of illicxt opium. by
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