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. Third, the Taliban militia was unable to conduct pormal forciga relazions or to fulfil its
international legal obligations. Indeed, the public record shows that the Taliban militia had

become so subject 1o the domination and control of al Qecda that it could not pursue independent
policies with respect to the outside world™ Publicly known facts demanstrate that the Taliban -
was unwilling snd perhape unable to obey its intemational obligations and o conduct normal
diplomatic relations. Thus, the Taliban has consistently refused 1o comply with United Nations -
Security Council Resolutions 1333 (2000) and 1267 (1999), which called an it to surrender
Dsmab-inIﬂmmju:ﬁummmkccmuuﬁmmawetmﬂ:imhuminﬂghmmmﬂ
Those resolutions also called on all States 1o deny permission for aireraft 1o take off or to land if
m:yw“uwnednrmlndh}rﬂrfmthtT:Hhmmdtuﬁm:ﬁmdsandmhn'umum
owned or controlled by the Taliban. The Taliban also reportedly refused or was unable o . -
extradilc bin Laden at the request of Saudi Arabia in Septomber, 1998, despite close relations © -
between the EaudLgnvcnm:m and itself. As a result, the Saudi government expelled the e ———
chargé d affaires.™ The Taliban's continuing role in sheltering and supperting those believed o . .
be responsible for the terrorist attacks of Scptember 11, 2001 placed it in clear breach of
international law, which required it to prevent the use of its territory as a launching pad for
attacks against another Nation .

107* Cong. (2001) (testimeny of William Bach Director, Office of Asia, Africa, Europe, NIS Programs, Buresn of
Imtcreanemal Narcotics and Law Enforcement Affain, Department of Stale; testimony of Asa -Hutchinses,
Administrator, Drug, Enforeement Adminismration, LL5. Department of Justice). “The beroin explosion coanating
froan Adphanistan is now afferting the politics and econowmics of the entire repion, It is erippling socictics, dirmrting
ﬁ:uﬂuﬁuuh&uﬂyhﬂhmtﬂmdmﬁuimmuﬁu which 13 of odds with the ever increasing
poverty of the population.™ Raskid, supra, az 129; see alro Goodson, supea, at 101-03; Peter Tomsen, Untying the
Afghan Knot, 25 WTR Fletcher F. Worlkd A 17, 18 (2001} [ Afghanistan is now the werld's largest producer of
opium ™). kran is estimated to have & many as three million drug addicts, larpely as & result of Taliban's
'n;w]vmminlhﬁugmd:. Rashid, supra, a1 121, 203, s arma
") See. eg. =2 U, Targems Bound by Faze,” The Washingion Fost st AZ2 (Nov. 14, 2001) (“According to Thomas
Mmmh&ﬁmu&ﬁmﬂMMMimwm.hiﬁmﬁghﬂm
MmMm;thdmmmmtmmﬂduﬁmhum&uﬂmmimuTﬂﬂnnmwn_
comvincing them that they were at the bead of & world-wide lulamic recaissance. ‘Al Qeeda ended up hijackinga
large part of the Taliban movement,” be said, noting that [Taliban supreme relipious leader Mehammed] Cmar and
Hulldmm*vm.vuj'ﬁgh‘b}-I?ﬂi.‘}:"ﬂiulﬂmﬁuﬂlﬁfwhﬁlﬂuﬂ??lrFFmthmFﬂ.Hn.!_nl{Nw.
E.'J. 2001 ) {reperting ¢laims by former Taliban officlal of al Creda’s cormuption of Taliben officials), .
UN. Security Council Resalution 1333 “strongly condema[ed]” the Talibas for the “sheliering asd training of
terrorists and [the] plenning of terrorist acts,” and “deplor{ed] the fact that the Taliben continues to provide a safe
tnmmﬂmﬁulﬂmmmmwhimmdulhmtunc{-wdnithhhnnnupmuunnﬂnrmmhh:
WMTMMNMMWM-MMMWWW
terronist operations * UM, Security Council Resahmion 1214, § 13 (1993} enjoimed the Taliban to siep providing &
sanchunry and training for terrocists ULN. Security Council Resohmion 1267, 912 (1999), stated that the Tallban's
failure to comply with the Coumedl's 1998 demand constinated o threat to the peace, See Sean D. Murphy, Efforts to
ﬂbﬂhﬁ:ﬁﬁydﬂmﬂuﬂhlﬂm,ﬂﬂml.Mme. .
*See Yossef Bodansky, Bin Loden: The Man Whe Deelared Far on Americg 301-02 (2001). et
”MRMF.M.WMWL&L&:@FFW“HWmhFWH Trade. Center and
Pentagen Atiacks, available =t hinpfpriat law pitt edu/fornmmew i34 hem (visited Oct. 25, 2001) (“If . (as has been
. ﬁmwhmnﬂmm}mmﬁwmmmum York and Washimpten,
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Fourth, the Taliban militia was not recognized as the legitimate government of
Afghanistan by the United States or by any member of the international commusity except
Palustan. Neither the United States nor the United Nations ever recognized that the Taliban
militia were a government. The only two other States that had maintained diplomatic relangns ;.
with it before the current conflict began (Saudi Arabia and the United Arsb Emirates) soon
scvered them.” Even Pakistan had withdrawn its recognition before the end of hostilitics
between the United States and the Taliban forces, This universal refusal to recognize the Taliban . -
militia as a government demonstrates that other nations and the United Nations copcur in our R
Jjudgment that the Taliban militia was po government and that Afghanistan had ceased io opcrate
as a Nation State. -

-ied P
=
H

JF
= EALERm iy

-.Basgd on the forepoing we conclude that the evidence suppors the conclusion that
Afghanistan, when largely controlled by the Taliban, fmled some. mnd porfigps all; of 1he T
ordinary tests of statchood. Mor do we think that the military successes of the United States and
the Northem Alliance change that outcamé. “Afghanistan was stateless for the relevant pericg of 2
the conflict, even if after the Borm Agrecment it becomes a State recognized by the United
Nations, the United States, and most other nations ™ If Afghanistan was in a condition of
Blatelessness during the time of the conflict, the Taliban militia could not have been considered a
Eoverument that was also a High Contracting Party to the Geneva Copventions, | |

r--fq--anhm'.-uwn oo s

The conclusion that members of the Taliban militia are not entitled to the protections
accorded to POWs under the .Geneva Conventions reccives further support from .other
argumnents. As we have already suggested, there is substantial evidence that the Taliban and al
Qacda were so closely intertwined that the Taliban cannot be regarded as. an independent actor,
and therefore cannot stand on a higher footing under the Geneva Conventions than al Casda
Mullah Mohammed Omar, the spiritual leader of the Taliban, appears to have been particularly
susceptible to the more sophisticated leadership of al Qasda, who “introduced him to, the world

mrE

Afghanistin s i breach of ity state respensibility 1o tike reasonable measures W prevend it kernitory from being
used 0 bwmch atacks againgt other stutes mu:ums:mmdm:ﬂiuﬂmh:vt:hplri;mmmhh
M:hﬁmf:mﬁmiﬂh;pﬁh&ﬂuyhhlaﬂmudﬁhﬂmﬂlm. If the Taliban elects to join
iwm%hinhdm,i,m,hmuiihwﬁumm“];mabaw.a{mhﬂkm:n,jmm@nﬂ&gd
ﬁﬂ?mﬂmemliiﬂm,I,Mlem1_j;_y (19949), Hr i) R

e A I-Wi af h rﬂhl E’I'Fr. 30' I{ﬂ]. avai q.-. - - - -"'-1_ —— . —
ipcliware s today, conynewe/world/2 001 Ahetaiban hi (visited Oct 19, 2001). Indecd, Pakistan hdl been the

nnl:mhﬁmmwmmmmmunmﬂmmjmﬁhmmmum'm:t
Hmmmmmwwmmpmummw:hmam
See  “Talban  wcties  move o hastape ploy."  Aug. B, 2001, oavailable a1
baap:/fwracw janes comiregional_pewatia pacificmewy5id§id010808__1_n shrml (visited Oct. 19, 2001). © *
thhumﬂﬁnlﬂn-tlh:ﬂwmﬂhﬂﬁﬂhmﬂhhwhﬁlﬁnumwﬂfmm
h@nﬁ':mmﬂmmﬁrhﬂmmmﬁ@ywumw.
mmumsm,dﬂmmﬂhﬂmaﬂm“m&gh;mnrﬁm
United Matiomns Security Council Resehution 1378, 1 1 (2001), available & hitpy/ieeww
mvalon'sept_ | JAmsecres  1378hem (visited Nov. 19, 2001}, expressed “srong suppon for the efforts of the
mmwmm:mmmmmﬂmhﬂnmmrmur-ﬁw
[r:n:phnhl-:ﬂ-ud]u::lhuidj']{lﬁlmin;thaithUmdeujmﬂhuquhylmmlmhhwppmﬁngM:hn
&hﬁmmbmhnmmmm;mmmmmmmmmﬂ:mgﬂm}.~m
phhmﬁhﬁmdmﬂmhﬁm,wﬂﬁuﬂmu\mdmumm:,hrh;mighmi:ulh'Im
did not bave 3 governmes af that Hme, .
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of Isleamic radicalism, global jihad and hatred of the United States,” who excrcised great religiohs )

¥

and ideological influence over him, and who furnished him with personal favors such 2s & bomb-
proof house in Kandahar.™ In particular, Omar, who was bom into poverty, and was, virtually "
uneducated, seems to have worked closely with Osama bin Laden, who shared with Omar a :
vision of an intemational Islamic revalution. ™ - LAECRL

[
ik

<y A

Al Qaeda also provided substantial material assistance to the Taliban militia It made
large sums available to Taliban leaders, and supplied them with “a steady stream of guerrills
fighters to assist the Taliban in their continuing battles with the Northern Alliance.™ Because
the Taliban was not equipped to maintain control over Afghanistan in the face of ammed
opposition from other factions, the Taliban became increusingly dependent on the money,
weapons, recruits, and well-trained soldiers provided to it by al Qaeda Al Qaeda in tum
depended on the Taliban to provide it with bases for training camps and a refuge from the United
States. Ower the course of his dealings with it, bin Laden “pumped tens of millions of dollars
into the Taliban, provided it with his most clite Arab fghting forces, and intcgrated his Qasds
network into key portfolios within the Taliban govemment. . ., [T]be two [movements] bad Toog'
since melded together as one, through money, combat, and a shared radical interpretation of
Islam.™?  Further, both because al Qaeda was capable of mustering more formidable military
forces than the Taliban at any given point, and because failure to protect bin Laden would have
cost the Taliban the support of radical Islamists, it may well have been, impassille. Jarethcn gy -+ - - -
Taliban to sumender bin Laden as directed by the United Nations, even if it had been willing to
do.** In any eveat, by continuing to harbor bin Ladcn and al Qaeda and to assist them in material
ways, the Taliban became complicit in its terrorist acts. Taking all these facts ints account,

. together with other non-public information that may be available to the Executive, we think it

B e e ad
r

fair to characterize the Taliban militia as functionally intertwined with al Qaeda, and therefore on
the same footing as al Qaeda under the Geneva Conventions.
. Implications Under the VTR - :
Whether based on the view that Afghanistan was a failed State r::lrnnﬂ:-uvi:w".th_h

Taliban was fimctiopally indistinguishable from al Qacda, the view that Afghanistan had ceased
10 be a party o the Geneva Conventions has two immediate ramifications, First, .common
Article 2 — and thus most of the substance of the Geneva Conventions — would not apply to’ the
members of the Taliban militia, because that provision only spplics to international wars between
two State Parties to the Conventions. Sccond, even common Article 3's basic standars would

not apply. This would be so, not only because the current conflict is not 3 non-international
conflict subject o Article 3, but also because common Article 3 eoncemns only a nom-
miernational conflict that cccurs “in the termitory of one of the High Contracting. Parties”

- '
L=

:Hmrf.tq:b:u,fmpmmfﬂim:Iaifumrfmda,m{}inh:mdMnM]{‘Dm.l,im:.]'.: L 2K L *
Ind:ud.'[hntmpmrtpnu{whinhhﬂﬂubmdnﬂnd}'ﬂultd:u:hnufbhl:ﬂnmhiﬂmﬁwﬂl

drughier of Crmar married bin Laden, . IO T

" Michael Dobbs and Vernon Loch, supra note 53, ST
Mictae! Kranith and Indim AR. Lakslomanan, Parteers in Jihad Bin Loden Tier to Taliban: Hew Odd

Aﬂmwa‘mi.ﬂmhrmhhmﬂmmnﬁhh{mmmm},zmrwr.asrjn.FL This article comrnina

expecially detailed information about the close Linkages between the two movernenrs and their keaders, - ..
Pmﬂtﬁ]mm&th:lﬁmuh,ﬂhl.mhﬂ&fnpﬁ;m:npprmﬂumdiﬂnfhndr:ﬂ}lmmhglﬁtw

I dissident won't eliminate his threat, i Newsweek (Sept. 14, 2001), 2001 WL 74] 38958,
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conflict, then a non-internatenal conflict within its territory does not fall within the terms of
Aricle 3.

Wehnw:unmdemdtheargumuﬂfhat.ﬂmdnmmn:lmhﬂddunngmcpnwd
when Afghanistan was largely under the Taliban's contrel (and thus in a condition of '
statelessness), they have coased to hold in Light of the Boon Agrecment. Afghanistan now has
an intcrnationally recopnized povernment, and on that basis 1t might be argoed that it has
resurned its stamus as a High Contracting Party under the Geneva Conventions. It could then be
argued that the protections of those Conventions — including the protections for prisoners of war
— now clothe the Taliban militia, even if they did not during the Taliban's ascendancy.

This reasoming would be mistaken First, even ﬁﬁfghnumannwhuarungnmnd ot

government, it does not Recessarily Tollow THAL 115 SLAtUs a9 @ party (0 (e Conveatons s Hee

completely restored. Afphanistan stll may pot be in a posiion to fulfill its Convention ...

responsibilities, and thus should not yet be accorded party stams under the Conventions.™ Thus*
even though Germany had some form of government when the Supreme Court decided Clark w.
Allen in l!i'i'i'j', the Court declared that whether Germany was “io a position to perform its treaty
obligations™ was a political question, meaning that it remained open for the President 1o decide
whether the treaty with Genmany was in effect. We expect that the courts would properly
recognize that it rests solely within the President’s constitutional authority to delermm: wht'{h
Afghanistan has vel retwned to the status of 2 state party to the Conventions. o

Second, the jurisdictional provisions of the Conventions {common Articles 2 and 3) still
remain inapplicable to the conflict between the United States and the Taliban militia. This is.the
case even assuming that, with the substantial cessation of that conflict, the status of Afghmstm
a5 a party 1o the Conventions has besp I'l:ﬁll;ll‘:d. Article 2 states that the Convention shall apply
1o all cases of declared war or other armed conflict between the High Contracting Partics. But
there was no war or armed conflict between the United States and Afphanistan during the period
before the Bonn Agreement if Afghanistan was stateless at that ime. Nor, of course, is there a
siate of war or anmed conflict betwesn the United States and Afphanistan new. Likewise, Article
3 states that certain basic standards shall apply in the case of “an armed conflict not of an
international character occurring in the teritory of onc of the High Contracting Parties.”.. The
most natural reading of this provision is that the conflict must have occurred in the u:mmt]! uf a
State that was a High Contracting Party at the fime of the conflict. So understood, ﬂ.ﬂli:l: 3
would not apply to the conflict with the Taliban®  Because the jurisdictional provisions remain
inapplicable even if Afghanistan’s status as & Convention party has been restored, Taliban
prisoners remain outside the protections of the Conventions. As a result, they do mot, fur
example, fall under the definition of “prisoners of war” in Geneva Convention IT1, art. 4.

o |

“ As one expert on Afphanistan bas recently noted, *Afghanistan hasn't really had a credible ceatral povernment

snce 1973, when the ing wes ousted. | ., They have been out of practice at secing themselves as having a central

authority of some kind * an“’hﬂ:hw:tﬂ..d]ﬁnl:n the Hills, in LS Mews & H"prqﬁdﬂwfm:.:.l? EEH:I-I}

2001 WL 30366330 (quoting Thomas Gomtiere of the University of Nebraska-Omaba),

§ 3US msl4
hﬂ'ﬂﬂmuﬂhﬂm%MHnmﬂmmﬁhmm:ﬂtmﬂﬂmmuuudw-uuf

an itermational characier,
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Furthermore, even zpart from the question whether Afghametan was ar mmll EH |,|H !"l ™~

state, there are specific reasons why Geneva Convention I00, relating to POWSs, would not apply '
to L‘-ipll:lrr.':d Taliban muliva. First, Article 4 of Geneva Coovention Il enumerates particular
categories of persons who are entitled to POW status. In our judgment, Taliban captives do not
fall within any of these categories, including that of Article #(A)(3), “Membeys of regular agmed | - ¢ )
forces who profess allegiance to a government or an authority not recognized by the Detaining . -ﬂ; i
Power.," As we have dizcussed, the United Nations and almost all members of r.'l:l.l: world ? o
community, including the United States, refused to recognize the Taliban m:']utu. as- the” -
govemment of Afghanistan. Of the handful of States that did recognize jt; all mn‘Pa.'nmn' ﬁ-& ce T
withdrew their recognition soon after the start of the conflict, and Paldstan Jater followed suit '
Thus, the Taliban camnot even be considered “a government n:mthnntf“maﬂfurpmpm::.nf i
this provision, since 0o other state in the world viewed the Taliban militia a¢ qualifying as one. -«
According the Taliban militia the status of the armed forces of a government, even when no
other country in the world considered it as such, would be tantamount to allowing any polGeal " ™
or violent movement to sunply declare itself o be a povermment  Enjoyment of the rights and
duties of a soversign state should not be 5o casily accorded as by self-identification. Poan

Second, even if a political group or movement could be considered to be “a government
or authonity” within the meaning of Article 4(A)3), that group or movement would l'mrl: to
demonstrate that it considered itself bound by Geneva Convention ITI in order to be in & po
to claim the Convention's benefits.  Your Department, however, informs us lh.nt lh-_: T Libs
militia failed to confirm its acceptance of the Geneva Conventions, did not fulfill its nhhgau-uns,
and it did not act consistently with the most fundamental obligations of the laws of War,. such.as
the prohibition on using civilians to shield military forces. T

.l

ﬂﬂ- "n.-— "

Third, even if the Taliban :cmsn:h:md themselves to be a party to Geneva Ennvr.phnn l]I.
- or even if they had stated puhh:l:.r that they would comply with that Convention's provisions 05 and
in fact did so, Taliban captives would still have to meet other requircments of Article 4,10, b:
entitled 10 POW status. For example, Article 4(A)(3) coly covers “[m]embers of -"I!gm!'ﬂ-r _grmgﬁ‘
SJorces™ (emphasis added). The Taliban militia, it seems, cannot be $o characterized. To
Article 4{AX2) accords POW status lnpmmwhuar:nutmr:gma umcdl]m::s-i.e.
“[m]embers of other militias and members of other voluntary corps, including those l:rfurgnm.md
resistance movements.” Nevertheless, Article 4 makes clear that these mmbaunu arc only
afforded FOW status if they meet certain conditions, including “that of being cnrnmnudnd by — -
person ru:rp:rnsa'b]: for his subordinates ™ “that ufhavmg a fixed distinctive sign recognizable at a
distmee,” and “that of conducting, their operations in sccordance with the laws and customs of
war.” Your Department advises us that the Taliban militia’s command structure probably did not
mm the first of these requirements; that the evidence strongly indicates that the raqum:mmt ofa
distinctive uniform was not met; aqnd that the requirement of conducting operations in a.nc.nrdanm:
with the law and customs of armed conflict was not met. Accordingly, wcﬂunkﬂul;'l'a.libm
captives do not qualify for POW status cither as :nmlbers of regular armed forces or as "= ™
combatants of other kinds covered by the Convestion.”

irtorical Application of th 1 1

2-5 P I T

- el dEE L.




| WAL e A g o ) s
We conclude by addressing a point of considerable’sigmiicance: ¥ [ 5y, CITC
provisions of the Geneva and Hague Conventions do not apply i the curpent con
Taliban militia as @ legal requirement is by no means Lo say that the pr&&ﬂqﬁfuﬂ%_gﬁ- % . ;
armed conflict cannot be applied ar a matter of U.S. Government policy. "The President as’ Boan !
Commander in Chief can determine as a marter of his judgment for the tﬁ;lmtplqufﬁ_#h o
P the military campaign that the policy of the United States will be to enforce customary standards’ <4
: of the law of war against the Taliban and to punish any transgressions against those standards, . |
; Thus, for example, even though Geneva Convention I may ot apply, the United States may’ }¥ il
deem it a violation of the laws and usages of war for Taliban troops to torture any American '
prsoncrs whom they may bappen to seize. The U.S. military thus could prosecute Taliban
. militiamen for war crimes for engaging in such conduct® A decision to apply the principles of
; the Geneva Conventions or of others laws of war as a matter of policy, not law, would be fully .
5 consistent with the past practice of the United States. S Ty :

T TEEE T e B —— g ] 6 ST

United States practice in post-1949 cooflicts reveals several instances in which our . .. -
military forces have applicd the Genevd ‘Conventions as a matter of policy, without-
acknowledging any legal oblipation o do so. Thesec cascs include the Wars in EKorea and
Victnam and the interventions in Panama and Somalia.

Korga. The Korcan War broke out on June 25, 1950, before any of the Igﬁim' State —

I parties to the conflict (including the United States) had ratified the: Geneva Comventions. P® %
| Nonetheless, General Douglas MacArthur, the United Nations Commander jn Korca, said that '
' his forees would comply with the principles of the Geneva Conventions, including those relating

to POWs. MacArthur stated: “My present instructions arc to abide by the bumanitarian

principles of the 1949 Geneva Copventions, particularly common Article three. In addition, 1

have directed the forces under my command 10 abide by the detailed provisions of the posoner-

of-war convention, since I have the means at my disposal to assurc compliance with this

convention by all concerned and have fully eccredited the ICRC delegates umrﬂmgl]r: PR

Viet Nam.—The United States through the State Department took the position that the
~Geneva Convention I indisputably applies to the armed confliet in Viet Nam,” and therefore B

that “American military personnel captured in the course of that armed conflict are entitled to be

treated as prisoners of war,”" We understand from the Defensc Dicpartment that our military

torces, as a matter of policy, decided at some point in the conflict to accord POW treatment (but -- -

nol necessarily POW status) 1o Viet Cong members, despite the fact that they often did' not meet

the criteria for that status (set forth in Geneva Convention IIL art. 4), eg, by nof wearing

uniforms or any other fixed distinctive signs visible at a distance,

“mmmmﬂmmwmnﬂumw&yﬂMUmMMmmmm -
mmmtmmuhﬂmmmmmymmhw_mmm "'."
offenders for violatens. As explained above, the President is not bowund to follow these stxnclards by law, bot oy
derest the wrmed forces to adbere to them as & matter of policy. T

Quoted in Joseph P. Bialke, Usnited Mations Peace Operstions: Applicable Mozms and the Application of the Law
ETMMEHH.LRH.I.ELIHLIDDI}. fe R

Entidlement of American Military Personnel Held by North Viet-Nem 1o Treatment az Prisoners of War Under che
Geneve Comvention of 1949 Relative to the Treatment of Prisoners of War, July 13, 1964, reprinted in Joka Nostoo
Moore, Law and the Fndo-Ching War 635, 639 (1972).
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Pangmg. The United States” intervention in Panama on December 2081 Y54 femie Rt Yp
. request and invitation of Panama's legitimately elected President, Guillermo Endara?’ - The 1
United States had never recognized General Mafivel Noriega, the commander of the Panamanian
Deiense Force, as Panama's legitimate ruler. Thus, m the view of the executive branch, the
conflict was between the Government of Panama assisted by the United States on the oné side |
and insurgent forces loyal to General Noriega on the other. It was not an international araied” {: &
conflict between the United States and Panama, another State.  Accordingly, it was not, in the ‘27"
executive’s judgment, an imomational armed conflict poverned by common Article 2 of the *i
: Geneva Conventions.™ Nonetheless, we understand that, as 2 matter of policy, all persons = #
| captured or detained by the United States in the intervention — including civilians and members - |
| of paramilitary forees as well as members of the Panamamizn Defense Foree — weTe .'_'."-Eﬂ]'ﬁd -l
| consistently with the Geneva Convention I, until their precise status under that Convention was |, ;

determined. A 1990 letter o the Attomey General from the Legal Adviser to:the;Staie ] 5. -

Department said that “[iJt should be crmphasized that The decision 't exteod Fasit ' -
i protections to such persons was based on strong policy considerations,. and.was not necessarily, wegy © 5
based on any conclusion that the United States was obligated to do so as a manter of law,™” Tere
I

Interventions in Somalia, Haitl and Bosnia. There was considerable facrual uncertainry
whether the United Nations Operation in Somalia in late 1992 and early 1993 rose to the level of
&n “armed conflict” that could be subject to common Article 3 of the EﬂE‘-:l_Fﬂl]‘r'l:ﬂtl:Eﬂ.i! -
| particularly after the United Nations Task Force abandoned its previously neutcal Tole and took  Mgr~" =" =%

! military action against a Semali warlord, General Aideed. Similar questions have arisen in other

| peace operations, including those in Haiti and Bosnia It appears that the US. military has
decided, a5 a matier of policy, to. conduct operations in such circumstances as if the Geneva
. Conventions applied, regardiess of whether there is any legal requirement o do so, The ULS.
|
|

" See United Siares v. Noriega, 117 F3d 1206, 1211 (11% Cir. 1997), cort. demiad, 523 U.S. 1040 (1598), -

™ See Jan E. Aldyiiewicz and Geoffrey 5. Com, Authority o Court-Marrial Non-LLS Military Personnel for

Ferigus Viclations of Internarional Humonierion Law Committed During Inverrel Armed Conflict, 167 Mil. L. Rev.

T4, TT 2.6 (2001). In United Siates v. Noriega, 308 F. Supp. 751, 794 (5. Fla. 1992), the district court held that
r———the United States’ intervension in Panums in Late 1989 was an international armed conflict wmder {common) Articke 2
| of the Geneva Coavention [T, and that Geaeral Noriega was egtitled to POW status. To the extent that the holding
EE T A ep— o determine whether & coaflict is betworn the United States sod mnother "Smx®
hether the other party is 3 "Staie” o nof, we disagree with it By asiuming the
T T Uiied ] od conflict with Ponama — mther than with insrgent
_ fﬂfﬁﬂiﬂmh:ﬂﬁmigﬁunlh:ruuph:dndkﬁﬁmuﬁwmufmhmmmtimfﬂ'n':iuiﬂ}r
; usimrped the recognition powes, & constitutionsl autharity reserved to the President. The power to determine whether
i 4 foreign povernment is to be accorded recognition, and the related powss to determine whether a condition of
: stalelesmess exists in 3 particulsr country, oe exclusively executive See, eg., Baker v. Carr, 369 U5, 186, 212
| (1962) ([Rlecogaition of foreign govermments 3o swongly defics jodicial weament that withou! executive
: mﬁﬂnlfwﬁpmhh:bndlﬂinpﬁmnfwhmm“hnhnndﬁn;.'---.'siuﬂuim
recopution of belliporency abroad is an executive responsibility, . . .7) (citation aminted); Kennett v. Chambers, 55
US. (14 How.) 38, 50-51 (1852) ("TT]be question whether [the Republic of] Texas [while in rebellion agaimst
Hm!hﬂdﬂrhdmtnﬂmthmhnmn:nh&:pndmmu;nstquuﬁanﬁmm:drpum-nrg;r ¥ -
i poveanment exclusvely which is charped with owr foreign relations. And until the period when that department

recogaized if as an independent state, the judicial tribumals . . . were bound to consider . . . Texas as a part of the

Mexican termitory.”); Mingtai Fire & Marine Ins. Co. v. United Parcel Service, 177 F.3d 1142, 1145 (9* Cir)

(*TT}be Supreme Court bas repeatedly beld that the Constitution comznits to the Exscutive branch alone the authority
: % recoguize, and to withdraw recognition from, foreign regimes 7). cert. denied, 528 U.S. 951 (1999). ek . aemm

Lettzr for the Hon Richard L. Thomburgh, Attaroey General, from Abmsham D. Sofaer, Legal Adviser, State

. Dicpartment at 2 (Tan, 31, 1990). ;
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Army Operational Law Handbook, afier noting that “[i]n peace: ol H hou
Somalia, Haiti, and Bosnia, the question frequently arises whether the [law of war] legally SR
. applies,” states that it is “the positian of the US, UN and NATO that their forces will apply the
*principles and spirit’ of the [law of waz] in these operations,”™ o TR

S
\ k S SRt
. ' ISeL AT - 11 7 S P
E_ Suspension of The Geneva Conventions as to Afrhanistan’ A ot i
o Ol _l-l.....l o 11 _-_ . |.'i"'
¥ L '

: K ..r-_ﬁl._'.'- ._._r!-.: 1..'.'.._

Even if Afghanistan under the Taliban were not deemed to have 'b-cg:a,fmlnd%ﬂ‘:
President could still regard the Geneva Conventions as tempararily ing. thi r---*m.; Hoped
i T b By

military action. As a constitutional matter, the President has the power to eonsider performance

of some or all of the obligations of the United States under the Conventions suspended.. Such a
decision could be based on the finding that Afghanistan lacked the capacity.to fulfil] its freaty,
obligations or (if supparted by the facts) on the finding that Afghsnistan was in material breach -
of its ohligations. T T T ——

. . a ;-H'"ll_ P #
As the Nation's representative in foreign affairs, the President has a variety” oft
constitutional powers with respect 1o treaties, including the powers to suspend them, withhold
perfermence of them, contravene them or terminate them. The treaty power is fundamentally an
executive power established in Asticle I of the Constitution, and therefore pOWEr over teaty
matters after advice and consent by the Senate are within the President’s plenary authority., We -
have recently treated these questions in detail, and rely upon that advice here . - or eomen i Y -

] \ i
- e

The counts have ofien acknowledged the President's constitutional powers with n t 1o
reaties. Thus, it has long been accepted that the President may determine whether a treaty has
lapsed because a foreign State has gained or lost its independence, or because it bas undergone
other changes in sovereignty,™ Nonperformance of a particular treaty obligation may, in the
President's judgment, justify withholding performance of one of the United States’ treaty
obligations, or contravening the treaty.” Further, the President may regard a treaty as suspended
for several reasons. For example, he may determine that “the conditions .csscntial to [the

Sy

treaty’s] continued cffectivensss oo longer pertain ™™ The President may also determine. that a

. L]

™ Quoted in Bialke, rupra, at 6. -
" See Memorandum for Jobn Bellinger, I, Senior Associate Counsel and Legal Adviser 1o the National Secuzity
Emm:ﬂ,ﬁthntmE.?m,quuymﬂ:umhmyG:ﬂdﬁﬁ::nIh:ﬂCmmml..udmbml.l}:hh:m}' A
Special Coungel, Office of Legal Counsel, Re: Awthority of the President to Suspend Certain Provisions of the ABM
Treaty (Nov. 15, 2001); see alro Memorandum for William Howard Taft, IV, Legal Adviser, Departmen: of State,
ﬁmlbhn?m,mpqmnwyﬁmﬁﬂﬁuqfupjmﬂrﬁuﬁnﬁ Conrtinutional
iﬂ.ﬁm‘uwﬂlﬂu&w Treaties from the Senate (Ang. 24, 2001 R
See Keanetr, 55 U5, at 4748, 51; Terlinden, 184 US, at 285; Sercop, 109 F3d a1 171 (collecting cases).
MH@mmhimmmmmm:mwhm{mmm}ﬂu
Fresident to determine whether the pre-existing treaty of albance with the King of France remained o effect ' The
Pﬁiﬂ:mﬁmﬁnﬂmhuﬂ,*iﬂﬂﬂMtnrjﬂ;hz,in'ﬂ:nun[lknﬁhﬁmnfﬁmmhn_
foreign Coustry, whether the new rulers are competent organs of the Natiozal Will and cught to be recognised ar ™ -
h?l.'a'hndwhtiﬂﬂt;rlhﬂmd:nﬂfﬂhﬂhﬂnmd:ﬂﬁnmmdnn:hmﬁmlhurilhinwh:thnpuwnf‘
EAVERE, OPCTALion of Dot (0 such teaty* Alexander Humiltne, Pocificus Mo, 1 (1793), reprinted in 15 The Papers of
-Ii;kmnda*ﬂmﬁmismlmmlﬂﬂﬂmnudmlml O
See Taylor v. Morton, 23 F, Cas. 784, 787 (C.C.D. Muass. 1855) (No. 13,799) (Curtia, Circuis Justice), gff"d &7
ULS. (2 Black) 481 (1862), : R
™ See International Load Line Comvention, 40 Op. Ar'y Gen, 119,124 (1941). Changed conditians have provided a
bazis on which Preaidents have suspended treaties in the past. For exarple, in 1939, President Franklin Rootevelt
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matenal breach of a treary by a foreign government has rendered luuq.r v ere by
but void, as 1o that govarmment.™ R i

S e PR e e e T
.‘I‘E"ﬂ".tr_ﬂhﬁby:ﬂ,w

The President could justifiably exercise his constimtional treatics by’
regarding the Geneva Conventions as suspended in relation to Afghamistan The basis forsucha” '
determination would be a finding that under the Taliban militia, Afghanistan commifted”grave s E.’k
violations of international law and maintained close relationships with imemmational ‘Jerrorist |G
organizations such as al Qaeda, which have attacked wholly civilian targets by surprise attack- ok die
As a result, Afphanistan under the Taliban could be held 1o have violated basic humanitarian  ~
duties under the Geneva Conventions and other norms of miernational law. Nopperformance of
such basic duties could be taken to have demonstrated that Afphanistan could not be trusted to
perform its commitments under the Conventions during the current conflict® After the conflict,
the President determine that rwlgtions wadsr he Gensya Conventions with Afghanistan had been
restored, once an Afghan governument that was willing and able 10 execute the country's treaty
obligations was sccurcly established. Furthermore, if evidence of other material breaches of the
Cenventions by Afghanistan existed, that evidence could also fumnish a basis for the Preside -
decide 1o suspend performance of the United States' Convention obligations. A decision o
regard the Geneva Conventions as suspended would not, of course, copstitute a “denunciation” |
of the Conventions, for which procedures are prescribed in the Conventions.” The President -
need not regard the Conventions as suspended in their entirety, but only in PHLE ST L e ]

ratilatale

fusprnded the aperation of the London Naval Treaty of 1936, “Ihe war in Europe had cawsed several comtracting .3
qumtuuﬁ-,fwﬁ:nbmmﬁuﬂmhpmu'hk to limit Baval armaenents. The notice of
termmation was therefore prounded oo chanped ciroumstisess ®  David Gray Adler, The Constinwrion &nd the
Termination of Trecties, 187 {1986), e

" See. eg. Chariton v, Kelly, 229 US. 447, 473 (1913); Escobedo v. United Starer, 623 F2d 1098, 1106 (5* Ciz.),

cert. denied, 449 U5, 1036 (1980). T e
"l:npmﬁblnfmﬁ:?rﬁiduﬂunupmd:mﬂﬂlmﬂutﬂyummhtw:ﬂnf'd::pi!'ﬁulnlbt'iﬁtr;h
1986, he United States suwspeaded the performance of it ohlipations wade the Security Treaty (ANZUS Pact),
TLAS 2493, 3 UST. 3420, entered o foree April 29, 1952, as to New Zealand bt mot as to Australis - See
Marian Nash (Leich), | Cumulative Digest of United Stntes Practice in Infernational Law 9811988 ut 127881,
“-S'-E-r.zg.,ﬁmvl{hnﬂ:ﬁum.utul ﬁ:nﬂmﬂnflmwuﬁﬁiﬁmhw_ﬂj
lermination of ooe. mkmyauwmmmnmhmmm.w
mﬁngﬂxwm:mmmalmhﬂmﬂbrmtﬁmd&mpﬁuwhmm Morcover, at least in the
United States, suspension of & weaty can be reversed by unilateral executive sction, whereas termsnation, which .. ‘-
mwnm.mmhhm:mwvzurmmmﬁmmhmmmm

o & mEw treaty in osder 10 be undone. Fee Oliver 1. Lissitryn, Treanes and Chamged Circumstances (Rebur Sic
Smﬁbuﬂ_61Mn-l-lnl'lL5'95.S'M{Hﬁﬁr‘hhdiﬁﬂhmmhuw:ﬁghIMaummwuldmgm

dangers than a right of terminstion ™). - Foo
“hmlﬂ:epuﬁll:uspmimufﬁwmﬂlm{qmm&mmmﬁu'mm

Fuspention) i recognized s peromsaible under temational law. Asticle 50 of the Viesns Convention explicitly

permits the suspension of & reaty “in whole or in part™ “[Ulnder both tresty Inw and poo-forcible reprizal law ss o
'bui;ﬁ:rrupun.-.-iv:mpuhﬂh:hh:mpuﬂmmrh@ymﬁﬂmmmmumu‘H..u.. -
agreement a3 a whale, in coptrast, for cxamople, with meaty withdrawal elayges * Jobn Nortes Moare, Enhancing

Compliance Frith mmﬁhwdh'ngwkmﬂﬂr.inw.J.m'lLul,HI{IHﬂ Althouph nespension
dmmh:mrmﬁmhramdmmsmmuﬂmmhw,“mnntlwugnfpr
Fﬂdﬂfwmp:ﬂh;:muuuqhumtmﬁuxﬂfﬂ:muﬂ:nﬁupmmdhh Thms, we can
mwhﬂﬁrwu&thddmnﬁgh:upmdhﬂﬂn&m:ﬁQunmﬂ-TnM'

bat ot a2 1 its rank apd file members. However, the President could achieve the sxme oitcome by suspending the
ﬂmmwhhaﬁﬂ.&tﬂiwyhmwmmhu:mnfphmmﬁmmmru@u

leadership from the coverage of this policy. S
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Although the United States has never, (o our knowladge, suspended any p:uvlﬁmﬂf l.'tt;=, u !
Geneva Conventions, it is significant that on at least two cccasions since 1949 — the Korean War |
and the Persian Gulf War — its practice has deviated from the clear requirements of Article 118 -
of Geneva Convention Il That Article prescribes the mandatory repatriation of POWs after the fewo
cessation of a covered conflict™ Althouph on both occasions the POWs ﬁq&u:lvr-s:_'spug'm_alﬁ"?ﬁ:ﬁf?
avoid repatriation, Geneva Convention IIT provides that a POW may “in-no circumstances ]"3:?_:1_‘
TENQURGCE in part or in entirety” the right w repatriation.  Morcover, the pegotiating history of the iy e
Convention reveals that a proposal to make POW repatriation voluntary was considéred-and i~
rejected, in large part on the ground that it would werk to the detriment of the. POWs.™ oy
Consequently, withholding of repatristion, even with the consemt of the POWSs, represented’'a

deviation from the Convention's strict norms. i T e "'i :
B+ s R i

_________ o L _ i I e = W A
Korea. The Korean War broke out on June 25, T I€ any o major] ;

partics o the conflict (including the United States) bad ratified the- Geneva- ConventionSsamy s o
Nonctheless, the principle of repatriation of POWSs had long been rooted in treaty and customiary? -
international law, including Article 20 of the Armmex 1o Hague Convention TV, which states that
“[a]fter the conclusion of peace, the repatristion of prisoners of war shall be carried out as
quickly as possible.”™ Large numbers of Chinese and North Korean POWs held by the United
Nations did not wish to be repatriated, however, and special visions for them (and for a small .
number of United Nations POWs in Communist hands) wmpmma.du under the Agmu't::c'; %ﬁtﬂ" Y e ~
27, 1953. “To supervise the repatriation, the anmistice created a Neuwal Nations epatriatior
Commission, composed of representatives from Sweden, Switzerland, Poland, Czechoslovakia,
and India. Within sixty days of signing the Armistice, prisoners who desired repatriation were. i
be directly repatriated in groups to the side to which they belonged at the time of tb::;ﬂr.:a;:nug.
Those prisoners not so repatriated were to be released 1o the Neutral Nations Reopatriation
Commission . . . for further disposition.™"* Altogether approximately 23,000 POWs refused
Tepatriation. The majority (not quite 22,000) cventually went to Taiwan. Lt
The Persian Gulf War. Al the cessation of hostilities in the Persian Gulf War, some -
13,418 Iragi POWs held by Allied forces were unwilling to be repatriated for foar of suffering
punishment from their government for having surendered.  Notwithstanding the repatriation
mandate of Geneva Convention ITI, the United States and its Allies executed an agrecment with
T LBt
PP St T -

Do

! Asticle 118 states in redevans part
Prisoners of war shall be released and repatriated withous delay after the cessation of active hostilities.

In the abeence of stipulations o the above effeet in any agreement canchuded betwoen the Partics to the
mﬂﬁﬂﬁ:&wuﬂzmﬁmﬂhmﬂjﬁu,wﬁﬂﬂmymhmuﬂnﬁhmw .
Pmtﬂ:h]]imdidhhﬁ:hmdmaﬂhmtd;hylphnnflup-hhﬁmhmdmwhp:hHPhhﬂ
down in the foregoing paragraph, o
:-‘Em Howard 5. Levic, The Korean Armistice Agroement and Jir Aftermoth, 41 Naval L. Rev. 115, 125-27(1993).
See genevally 3 Charles Cheney Hyde, Internanonal Law Chigfly ax Interpreted and Applied by the United States,
674 a2 1856-59 (2d ed. 1945), :
David M. Morriss, From War i Peace: A Study of Cease-Fire Agreements and the Evolving Role of the United
..?'_lil'ﬂnn-m' .ai;ﬁ-"ﬂ.l.lnl'll-, BO1, 883 (1996]).
Id ar B85,
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