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F. Sutpension Under International Law R

Although the United States may delermine cither that Afghanistan 'was: te-that-*
could not be considered a party to the Geneva mna“m_mwicﬁrﬁ
should etherwise be regarded as suspended under the present circumstances-there remaims the?. 35
-n:].l.mm:l|:|g1.:-'.=s'IJ.i:mwhmltu:r:Il;.l:l:'-l:v|;1.s.-.l||:|:|'J:|mu:1:|::f:]:i.'ivn't.'.m.lh:l]:lu:!h'ﬂlm:'.lIﬂi\:lﬂ‘rﬂ-l!:lfr ipternatiogal:La
We emphasize that the resolution of that question, however, 'M_Jp;f#ﬂﬁgun
constitutional issues, or on the application of the WCA. Rather, these issues-
consideration as a means of justifying the actons of the United Smé-,ﬁ.ﬁ L'I:.c_?__uﬂu_d_._'
intemational politics. While a close question, we believe that the better view is that, ' certain’ 3

-l L

circumstances, countries can suspend the Geneva Conventions cosistemty with—irrenmariomal al -
law. . EEEE IECR L e P
R s

International law has long recognized that the material breach of a treaty can be grounds
for the party injured by the breach to terminate or withdraw from the treaty.® Under customary
mternational law, the general rule is that breach of a multilateral treaty by-a State Party justifies
the suspension of that treaty with regard 1o that State, “A material breach of a multilateral :
by one of the parties entitles . . ..[a] party specially affected by the. breach (o, VOKE-IT G5 4 LHaw =
ground for suspending the operation of the treary in whole or in part in the relations betwesn
itself and the defaulting State.”™  Assuming that Afghanistan could have been found to be in
matcrial breach for having violated “a provision essential 1o the accomplishment of the object or
purpose of the [Geneva Conventions],” suspension of the Conventions would have been
justified ® : . T L ety 1R
¥ cee it LEmAEel CAEmTOg
We pole, however, that these general rules authorizing suspension Mdo not .apply, 1o

provisions relating to the protection of the human person contained in treatics of a humanitarian

character, in particular to provisions prohibiting any form of reprisals against persons protected ~

St o

by such treaties.™™  Although the United States is not a party to the Vienna Convention, some
WLl nd

" e id 193] & o633, i LI
"l gemeral, of course, » decision by a State not to discharpe its teaty chlipations, even when effective 2ia matter
of domestic kaw, does not necessanily releve it of possible imonational liahiliry for non-perfirmance, Ser generally
WRMIMWLE&&MC&“MH{&I.M.. 201 LS. 138, 160 (1934)

Sex Legal Consequences for States of the Continued Presence of Stuth Africa in Namibia (South West Africa)
Mateithrtanding Secwurity Council Resolution 274, 1971 LCJ. 16, 47 § 9% {Advisory Opinien hae 21, 1971}
(boldicg # to be & “general principle of law that & right of termination an account of breach ruat be prenzmed to
exist m respect of all teatics, except as regards provisions relating to the protection of the buman person contsined
@ tratics of a bomasitarian character. ... . The silence of 3 eary s 1o the existence of such a right cannot be
iy a3 implying the exclusion of & right which bas ifs source ourside of the wreaty, m peneral intemational ™™ -

™ Vienna Coovention on Treatics art. 60(Z)b).
-_“Hn‘l‘.ﬂ{l}. I [ —
P4d art 60(5). mvmmmmmwmmmmdwmﬂu
mhwmﬂhmpmimhmmhlhu:h It does pot squarely address the case in which suspensios i based,
Aot ou particulsr bresches by a party, but by the party's diappearance as a State or on it § ity to perform its
ke CUAPPCATARCE 23 8 2 s CEpaAnly
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lower courts have said thar the Cnnv:nhm: embodies r:usu:u 1

mumbcmgudadu“uﬁﬁ:sufnhwmnitm'im L‘-hnra::tl:r,"mnnfﬁfwhn!.g ' :

thulhzﬂmwathuvmuummmupnm“ﬂmﬂghamsunandmm 10 Fep 0
suspended, might put the United States in breach of customary ml,-::nahnml'hi?’ﬁ (o & 5 f j i
s :w.mﬁscaﬁﬁ’ ash
In addition, the Geneva Conventions could ﬂ::-:u:.s:lv:s 'I:: read tn v.:.-f-::ﬁg .
Common Articls 1 plndgmﬂm}hﬁzﬂnnmgpmmmm“dmm for he. i-. s
present Convention in all circumsiances” (amnphasis added). Some commentators argue that T.hu
provision should be read to bar any State party from refusing to enforce their provisions, oo
matter the conduct of its advasarics. In other words, the duty arpnfnmmc.e is ahmlutn:m:l
docs not depend wpon reciprocal performance by other State pﬂI‘I:It:S Under this- ippmal;l‘.s, L‘p:—- E;: R
substantive terms of the Geneva Conventions could never be suspende
would always be illegal under international law. s et A e g 8
e
i This understanding of the Vienna and G-:um Conventions cannol be comrect.  There is
nnn textual provision in the Geneva Conventions that clearly pmh:"l:r:fs temporary suspension. The

drafiers included a provision that appears to preclude State parties from agreeing 1o a.'usul-r: cach
other of violations.” They also inclpded careful procedures [nr the tormination %

agreements by individual State parties, including a provision that requires E.e“’lain';
of a treaty, if that termination were to oceur during a conflict, until the cnd q_:n.fth: v:.unﬂ:.qL Y:;.

al the same time, the drafiers of the Conventions did not address suspension at all,m:n;lnghhdt qﬂ

et nE

. has been a possible option since at least the cighteenth cemtury.” ﬁppl:m].g the, canon of

" wanE

interpretation expressio uning est exclusio alfernes, that the inclusion ::lf onec 1hl.|:|g Jmp'l.ms the
exclusion of the other, we should presume that the State parties did not intend to ]:rnn]udr.
suspension. Indeed, if the drafters and ratifiers of the Geneva Conventions believed the treaties
could not be suspended, while allowing for withdrawal and denunciation, they could h.:nr:: .1:.1.1:] 50
explicitly and E:I:Il}"mtht text. _ o _.. iz .

The text of the Conventions also makes it implausible to claim thar aff chligations
impased by the Geneva Conventions are absolute and that nnn-pu‘fmmam i5 never excusable,
To begin with, the Conventions themselves distinguish “prave™ breaches fmrn nth:rsﬂ_'l'.thgr
further provide that “[n}o High Contracting Party shall be allowed 1o absolve itsclf . ... of any---— - —
liability incurred by itself . . . in respect of [grave] breaches.™'™ If all of the ubljgannns mpuﬁnd

™ Fujirtru L1d, v. Federal Express n::nrp.,lﬂ F3d 423,433 (24 Cu.), cot. denied, 122 5, C Il.'.l-ﬁ-{ll;l;ll} Mmu,
supra, ot B91-92 {guoting 1971 rhun:n:byﬁm::mjrurmu William P, Rogers and IEE&m.mnn]rhj.' Du.-pu.ﬂ.':,-
;—jﬂtll'.lﬂ*nmﬂn'r? Mochary).
Ser S [an Sinclaiz, The Fieans Comveniion an the Low of Treasies 191 (2d od. 1984) (cxplaiming intent and scope
of reference to *hurmandrian® treatics). Indeed, when the drafiers of the Vienna Cosvention sdded paragraph St “
h'ﬁ'l:l‘:'ﬁﬂ' the Gezeva Conventions were spesifically mentioned 5 coming within it See Harris, rupra 219, 21 T97.
-FH.-tg.,D!‘tpﬂ The Red Croar Convensions, rupra, at §; aﬂ!ﬂhﬁﬂﬂlﬁr}'dﬂﬂfarmfmﬂyﬂmﬂ Fa.m.d'
h:ﬁutﬂﬁnﬂ'uzwﬂﬁt.uwv Unized Simtet), '.'ELL.'R.-:H! 1230, MERIE
Elt.t.t Geneva Convention I arc 131, . " v W '
™ See, e g, id. ant. 142 PR
" See Sinclatr, npra, at 192. R
. mﬁm:ﬂf:mmw ar 148,

e
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by the Conventions !w_== absolute " R L e e T £ :

“grave” breaches from others, or to provide explicily that no party could :
lisbility for grave breaches. Furthermore, although specific provisions of the Conventions rule, 73"
out “reprisals” of particular kinds,"®' they do not rule out reprisals as such' “Thus, Article 13 of .
Geneva Convention III, while defining certain misconduct with respect to prisoners of war-as &
copstituting a “serious breach” of the Convention, also states categorically that “[mf]ﬁ_:pms_{lnﬁlf. B
reprisal against prisoners of war arc prohibited.” (emphasis added). Smﬂﬂ;.@@%ﬁ)ﬂ_ i
the Vienna Convention on Treaties states that the usual rules permitting’ reaty suspension in [7
some instances “do pot apply to provisions relating to the ;mm-muf_fmihmﬂjnqﬂ A
contained in treaties of a humanitarian character, in particular to provisions prohibiting amy form 3}
of reprisals against persons protected by such treaties” (emphasis added). That pmvmnﬁ seems [T

1 be an implicit prohibition only of a particular class of reprisals, miot. of allireprisals. .} -
Accondingly, it appears 10 be permissible, a3 a matter both of treaty law ‘and of ‘cistomary i I
international law, to suspend performance o Gemeva-Conventionobligtions '

= .
Wea

a g A

basis. It also appears permissible to engage in reprisals in response mm&ﬁdﬁﬂﬁ«m 3
enemy, provided that the reprisals do not give rise to “grave™ breaches or o roprisals against!
protected persons,

Finally, a blanket non-suspension rule makes little sense as a matter of international law
and politics. If there were such a :1.1.1:, mnlemational law would leave an injured party effectively
remediless if its adversaries commitied material breaches of the Geneva; Coriventions: wApa: "AEwr e~ =
from its unfaimess, that result, would reward and encourage non-compliance . with the  °
Cenventions. True, the Conventions appear to contemplate that enforcement will be promoted
by voluntary action of the partics.'” Furthermore, the Conventions provide for intervention by
“the Internationa! Committes of the Red Cross or any other impartial humanitarian organmization .
-+ subject to the consent of the Pﬁﬂ to the conflict concerned.™™ But the :ﬂ'u:gy_:ﬂns:s of
these provisions depends ae the good will of the very party assumed to be committing matcrial _
breaches, or on its scnsitivity to intemational opinion. Likewise, the provision authorizing an ‘
impartial investigation of alleged violations also hinges on the willingncss of a breaching party.to
permit the investigation and to sbide by its result Other conceivable remedics, such as. the
imposition of an enbargo- by the United Nations on the breaching party, may. also .be =
mefficacious in particular circumstances. If, for example, Afghanistm were bound by Geneva
Convention III to provide certain treatment to United States prisoners of war but in. fact -
materially breached such dutics,.a United Nations embarge. might . have litle effect on jts . -

behavior. Finally, offenders undoubtedly face a risk of trial and punishment before pational or

micmational counts after the confliet is over. Yet that form of relief presupposes thal-the

' U.5. Army, The Law of Land Worfare, Field Manual No, 2710 Quly 18, 1956), (the “FM 27-10™), defines
"lq;liil.].l‘uhma[muﬁtﬁmhﬂ:fumnfnmﬁ:ﬂhﬁchmuﬂm&mmmmh'wn
hﬁmmmpﬂmlumhmﬁmmwmmmhmﬁf
ﬂ!:hwuflw,in:hmdmmmm&mﬂﬂd.dﬂmamﬁfn == >
H-Imph,ﬂ!:nnph}mbrihdﬁmmn[lmpmﬂmmnfwﬁchhmnypudnﬂdbyhhyufw
would constitute s lywful reprisal for intentiona] mistreanment of prisoners of war held by the enemy.” Id, ch 81
497(a). In general, intemational law disfrvors and discowages reprisals. See id. 1 497(d). ["Repwisabs are never
HﬂpﬂdﬁuﬂrfwmhﬁnﬂyuhmﬂbﬁhﬂMhmhmmdﬂmmnﬂhﬂﬂ
iwea.") They are permitted, however, @ certain specific circumstances,
qu.,hﬁm-mﬂml;ﬁmtmmnﬁmw,mg. e e e

*! Geneva Convention I, art. $; Geneva Convension [V, art. 10.

33 . a3 g s,




AL I A A R AR N SR
offenders will be subject lnna'pmurhcmdnf!hcmnﬂ;:l-_ ICH TIAYTYY
. whether or not they have been defeated. Reliance on post-conflict mals,ﬂslwuliussbﬂqg

.....

uncertain, defers relief for the duration of the conflict. Without a power to Ea;fvalﬂ,j%hgﬁrﬂfa s l

partics to the Geneva Conventions would cnly be left with these mu.g:gdmln 1K
widespread violation of the Conventions by others. S T - A "'

Thus, even if one were to believe that international law. set-out ’
concerning the power of suspension, the United States could mnln: cnnvm
the Geneva Conventions itself, the Vieona Convention on Tn:ﬂh.ﬁ-, m:ui
law m favor of suspending the Geneva Enm'mm:rns as apphnd 1o the ’-_.

'l-l-nl-

current war in Afghanistan, PR Ee

Le o na .

e IV, ustomary International Laws o F"-lr

—p

So far, this memorandum bas addressed the issue whether the Gm:va-.ﬂnnmﬁgm'.. and; jogees - 1
the WCA, apply to the detention and trial of al Qarda and Taliban militia members takernts
prisoner in Afghanistan. Hawving concluded that these laws do not apply, we tum o your
question concerning the cffect, if any, of customary internatiopal law. Some may take the VIEW
that even if the Geneva Conventions, by their terms, do not poven the conflict in Afghanistan,
the substance of thesc agrecments has received such umiversal zpproval thay iLhas nyen to Jhe o
status of customary international law., Regardless of its mhnzm:.mﬁgullwm -GUSIOmATY I“' ! ﬂ
international law cannot bind the.executive branch under the Cnnsnmnm bmaus: }': 1s. not
federal law. This is  view that this Office has expressed before,'™ and is one consistent with the
views of the federal courts,’™ and with executive branch arguments in the courts, 106 A;a. rcsuh.
. any customary international law uf armed conflict in no way binds, as a legal matter, the
President or the U.S. Armed Forces concemning the detention or trial of members of al Qaeda and
the Taliban.

T T
K . i wmr mate o0L wekiirs Tl =

. : AT et T L Ll 3
A Is Customary Int fongl Low Federal La ?_'_J +ivenationat e
setingis the s oS
Under the view pmmutnﬂ 'I;:y many intometional * law at;ndmmn:s, anjr presidential - -
viclation of customary internatiopal law is presumptively unconstitutional'”  These.scholars _ '
arpue that customary inlernational,law 15 federsl law, and that the President's Article 11 duty
under the Take Care Claunse ruqu.m.-.s. him to execule costomary intermational law as well-ag—-—— e —
satutes lawfully enacted under the Consttution. A President may not wiolate ‘customary '
intermational law, therefore, just ac he cannot violale a swamute, unless he believes it to. be

uneonstitutional  Relying upon eases such as The Pagquete Habana, 175 US. 677, 700 {19ﬂﬂj,

-

mﬁudnﬁhnﬂ* of the Federal Bureau” uffmrigﬂmn b Override Iniermanonal Law in &Wﬂﬁﬂ?ﬂdlﬂ

Enforcement Activigier, 13 Op. O.L.C. 163(1989), T N ]
**See, e, United Suates v. Alvares-Machain, 504 US. 655 (1997). : - L .
-SH id. :tE-E-B'Tﬂ &"rﬂudmiﬂswﬁmlrﬂngmhﬁmmﬂﬂm “Pfﬂdm '9'35-\345

fD.C.Cz lsrla).ﬁmnm.uuv Meese, TEE F.2d 1846, 1453-55 (11 Cin.), cert. denjed, 479 U5, EED (1986)
See, e.p., Michael J. Glennon, Raising the Paguete Habana: Is Viehtion of Customary International Law by the

Esezutive Unconstitutional?, 50 3w, U, L. REW, 321, 325 {1985); Louls Hepkin, Internsvional Law As Law-in the

United States, 82 MIH. L. REV, 1555, 1567 (1984); Jules Lobel, The Limits of Constitutiona] Power:. Conflicts

Betwoen Forvign Folicy and Intemationsl Law, 71 Va. L. REv, 1071, 1179 (1985); sce also Jonathan F. Charncy,

Agore: May the President Violate Customary Internaticnal Law?, B0 A I, INT'L L. 913 (1986).

S
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which the Supreme Court observed that “| onal law is parfofioplapsin s poo

claims that the federal judiciary has the authority o invalidate executive action thatir

1o customary international law, '®* T - ! i

b R ;.| r-'l' < T
This view of customary intemational law is seriously misiaken TRk ORSHOR AED

nowhere brackets presidential or federal power within the confines of international JawW )

the Supremacy Clause discusses the sources of federal law, it anmﬁ:ra:qﬁf:ﬁﬂm qpsf

and the Laws of the United States which shall be made in Pursuance therpof:tand -

made, or which shall be made, under the Authority of the United’ Stales " 3T1.S. ConstizartV ek

International law is nowhere mentioned in the Constitution as an independent source of federal . 7

law or as a constraint on the political branches of government. Indeed, if it were, there would -

have been no need to grant to Congress the power to “define and punish . . Offenses against the ;- . .

Law of Nations."'” It is also clear that the original understanding of the Framers was that $Laws-25ss « o

of the United States™ did not include the law of nanons, as internat; aw was callednthelate”

cighteenth century. In explaining the jurisdiction of the Article I courts to.caces ansing ‘under £yig,.

the Constitution and the Laws of the United States,” for example, Alexander Hamilton did” not

include the law of nations as a source of jurisdiction.'”™ Rather, Hamilton pointed out, claims

involving the laws of nations would asis citber in diversity cases or maritime cases,!!! which by

definition do not involve “the Laws of the United States™ Little evidence exists that those who

attended the Philadelphia Convention in the summer of 1787 ar.the state ratifing s v

believed that federal law would have included customary international :law; but rather thatcthe !HF T3

a . I |

law of nations was part of a general common law that was not true federal law. ™ L conrtar j
|

!

I T E
st .

. -

;!‘r.

i

Indeed, allowing customary international law 1o rise to the level of federal liw would 'ﬁ
create sevarc distortions in the structure of the Constitution. Incorporation of customary © *
international law directly into federal law would bypass the delicate procodures, established. by

¢ LSastTven.

! Premzes : o
. CnE ol v
'™ Recemly, the status of customary interational law withia the federal legal system has been the subject of
sustained debate with legal acadernia. The leginmacy of incorporating cunomary imemational law as federal law
bas been subjected in these exchanges 1o crippliog doubts. See Cimty A Bradiey & Jack L. Goldsmith, Custoroary
International Law As Federal Comman Law A Critique of the Moden Position, 110 Harv, L Rev. £]5, 817 g
(1997); sex also Phillip B, Trimble, A Revisionist View of Custorrary International Law.” 33 UCT-A L Rev 665, ~epeeee 0 —
672-673 (19E6); Ambur M. Weishurd, The Executive Branch and lmermational Law, 4] Vand L. Rev, 205, 1268 !
(1988). These clims have oot gone wchalleaged. Harold H. Kob, Is Interpational Law Really Sote Law? 411 . $
Harv, L. Rev. 1824, 1337 (1998); Gerald L Newman, Sence and Momsesse About Custormary Imemational Law: A
Resporse to Profiessors Bradley and Goldumith, 66 Fordham L. Rey. 371, 371 (1997); Beth Stephens, The Law of
Our Land Customary International Law As Federal Law Aftes Ere 66 Fordham 1. Rev, 393, 396-97 (1997).
Bradley and Goldsmith bave responded to their erites several tmes, See Curtis A Bradley & Jack L. Goldsmith,
Fﬂdﬂﬂﬂdmtl:ddulnmwnlmuflmnn:ﬁﬁmlh'. HIHJJ'U,LHE?.EIM{]ETEEJ;MA_B‘MI:,-&‘M
L. Goldernith, The Current Ilegitimacy of Iternational Heman Rights Lirigacion, 66 Fordham L. Rev. 319,330 ..y A!

(1597,

" US. Const art I, § 5.

"% The Federalist No. 80, at 447-49 (Alsxxader Harmilton) (Clinton Rossizer ed, 1999),
IS, ar 44446, .
" See, eg., Strwart Juy, The Starus of the Law of Mations m Early American Law, 42 Vaod L Rev. $19, B30.37
(1989); Bradferd R. Clark, Federal Common Law A Structen Reinterpretation, 144 U, Pa. L. Rev. 1245,1306-12
(1996); MhﬁnﬂqtlﬂLﬁnﬂnﬁﬁ,mtmmﬂhpﬁnr:nﬂmﬁmﬂHmnmﬂnLﬁpﬁm

66 Fordbam L. Rev. 319, 333-36 (1997). ’
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the Cans'amlinn i'n:r:'.I zmcnmp '-.-.1?-: i k.
international law is not approved by two-thirds of Congress “and. three=C e7s . 0f :
legislatures, it has not becn passed by both houses of Congress and signed by the Premdent,'s C

is it made h}" the President with the advices and consemt gf mn._lhirds af ‘%-—m%_iﬁég_“."‘}r -
words, customary intemational law has not undergone the difficult hurdles that stand: L;:__-, E
enactment of constitutional amendments, statules, or treaties. As such: it carhave no JEgalRfTect

oo the government or on American citizens because it is not Liw e the SRR
treabes in the Supremacy Clauscdnurﬂlrendsrmaﬁmmmmaﬁm]j}- exccuting an dederal -
court, nat to mention self-executing against the executive branch ' +1f even!treatieshthar have:
undergone presidential signature and senatorial advice and consent can have Do hmd.mgl_lfgl] 13!

cffect in the United States, then it certainly must be the case that a source: of nﬂﬁlhﬂnmp
undergoes any process established by our Constitution cannot be Jaw. 181 55 L v

It is'well accepted that the political bratichies haveamp) TOVETTTT I
international law within their respective spheres of authority. : This: has becnrccognizaan-h
Supreme Court since the carlicst days of the Republic. In The Schooner Exchange v. MeFaddow,7
for example, Chicf Justice Marshall applied customary international law to the seizure of a |
Freach warship only because the United States government had not chosen a different rule.

It scems then to the Court, to be a principle of public [inlernational] law, that
national ships of war, cotering the port of iﬁm@y;'ﬁbyﬁ;éﬁi#nf*@w*ﬁ
receplion, are to be considered as exempted by the consent of that power from IS . ,.ape b
Jurisdiction. Without doubt, the sovereign of the place is capable of d Yilg ..

this implication. He may-claim and exercise jurisdiction, either by employing .
. force, or by subjecting such vessels to the ordinary wibunals, ' 7 .

L e,
= [ [N F ) i

Lhie . ]

~—In Brown v. United States, 12 U.S. (8 Cranch) 110 (1814), Chicf Justice Marshall again,siated
that customary international law “is a guide which the sovercign follows or abandons at his will.

The rule, like other precepts of morality, of humanity, and even of wisdom, is add::m,tpalf&

Judgment of the m\f::-ri‘s:_:; and although it cammet be disregarded by him without obloguy, :.rl:t.:t
may be disregarded ™™ In twenty-first century words, overriding customary. international law -

may prove 1o be a bad idea, or be subject 1o criticism, but there is no doubt that the Eovermument
\ has the power to do iL '

Hy

| Sl

< sromery 1
' . 2. F-'.-:|-| 3‘. ‘Ll‘.ltl- L
" G INS v. Chadha, 462 US. 919 (1983) {mvaludating lepislative veto for failac to wmdagpo bicemeralism and
Emummﬁnﬂlﬁ@ﬁﬁrmkﬁmﬁmj. ) . g gw ~F .

hhn:hnqmmmuhwmbanﬁ:mhrrmﬂhu-nﬂmﬂpmmpmﬂéu i
ﬂﬂﬁhﬁmmmﬂimmdhmdﬂtguﬁnum“ﬂnuﬂdhhwmmmhmﬁh B,
mm;mw.mdmmmmmmm legislatme or afficers of the
United Seates sutherized 1o do so. — .

R - | B 4

" See, e.p., Foster v. Neilson, Z7 ULS. (2 Per) 253, 314 (1529), I TR _
"™ See Jolm C. ¥, , Globalism and the Constimtion: Treaties, Noo-Self-Eaccution, and the Original Understanding. i
H'Cnhml.kn-.]953{lm}tmﬂmﬂmﬁujmﬁﬁﬂwmﬂmﬁﬁnﬂm;};hhﬂ? 3
Truﬁumdl“ublkumhq:ATnmﬂ:ﬂswth&uunfﬂmﬁdr-EmﬁmHﬂnthhn.um

(1999} {demonstrating that constitational text and structure require implemenntion of testy obligations by federal

Slcue .

i3
" 11 US. (7 Cranch) 116, 145-45 {1812) {emphass added).
" an 128
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Indecd, proponents ﬁé‘ mun that .'...1'.1: RN Lo ST

little support in either history or Supreme Court case law, It is true that in sp S
mvolving maritime, insurance, and commercial law, the federal cotrts in the g o £33
looked to customary international law as I.,g'l:l.'ilii.'..l:lg Upon .i:]g:ﬂl;.grJl e 1";-
however, it s clear that customary. international law had the stafus only.ofll "*E"

o e

common law that was applied in federal diversity cases under Swiftv. “Tymontal:
(1842). As such, it was not considered true federal law unna::ﬁ;;’g premacyiClall
support Article IIT “arising under”™ jurisdiction: it did not p-n-% Lgis

did not bind the executive branch.  Indeed, even " during " this " period < the XSy
acknowledged that the laws of war did not qualify gmfm odEgnidin:
serve as the basis for federal subject matter jurisdiction. - In New ¥ork Life [ng:Co.s
92 U.S. 286, for example, the Supreme Court declared that it had o jugs riy
gencral laws of war, as recognized by the law of nations applicable to thisicase T bega
laws do nof invelve the constituion, [Fws, Healies, or EXCCUEVE FIOCHR e -
States.'™ The spurious nature of this type of law led the Supreme Court-instherAmofiacasen Lo
‘Erie RR. Co. v. Tompkins, 304 U.5. 64, 78 (1938), to eliminate general federal common law. = 036

Even the casc most relied upon by proponents of customary international Law’s status as
federal law, The Paguete Hobana, itselfl acknowledges that customary intemstional law is

subject to override by the actiop of the poljtical branches, | The Pg uere Hobana involved

question whether U.S. armed vessels in wanime could caphure chmﬁamggﬂ% h%ﬂ
to encmy nationals and sell them as prize. In that case, the Court applied an intemnational law
rule, and did indeed say that “imernational law is part of our law.™%! But Justice Gray. thén .+
coptinued, “where there is no trealy and no controlling execulive or legislotive act or judicial
decision, resort must be had to ‘the customs and usages of civilized natons.” In otherwords,

while it was willing to apply customary international law as general federal.commeon law, (this
was the era of Swift v. Tyson), the Court also readily acknowledged that the political branches
and even the federal judiciary could override it at sny time. ' No Supreme Court degisiap ip . -

meden times has challenged that view.'® Thus, under clear Supreme Court precedentany b

'll-lh-u'.-'.'

e Tp =4

- —_— e SHa s LU LGl Il therefars o9
" Sez, eg., Oliver Am. Trading Co. v, Mexico, 264 U.S. 440, 44243 (1924); Himtington'y, Andll 14615, 657, e
ESEIMI;NH'!':HkI.il':hLCu.?.Hmhu.SIU,E.EH,ﬂHT{IE?SJ. ST TR TR 1T W
S2US. 286, 286-8T. ' ’ - T
My oo, . e S N _
mTﬂH}nﬂ:mma‘hnﬁmdfwhmﬁuhﬂmmﬂwﬂmfmmdm' tinal
law to be federa] law, The firet, which derives from Mizray v. Schooner Charming Beesy, 61,5, (2-Cranch) fd - &
(1804) The “Charming Betsy™ nue, as it i Lomeumes known, i & rale of constroction thal a statute sheuld be
conarrsed when possible 80 as pot w0 conflict with intermatioeal law. This rule, however, docs nol apply
aﬂmﬂ-‘lll“'“fl'hmfﬂlmhﬂhﬂﬂﬂnhm“muﬂuﬁmmmumhmw
I;ﬂu'i:lidﬁhhfwhphﬁﬂhﬂhhmhﬁﬂﬁmwﬂmmnmmmmm
ESEnions. The second, Banco Nagional de Cuba v. Sabbating, 376 U.S. 358, applied the *sct of smie® doctrine,
Ihﬂmnﬂhmhm:mmmmm%mdhm“nfhdpmm_mﬁh :
MMﬂ.uﬁdnﬂmhwmlsﬁ:_mmﬁmhymmm;ﬁmL Mﬂhﬂump;mgy,'-# '1

. .._t_‘__:-!. . .._,.."; Lo T

hnl*e.-ru-,l.h:Emmhpdﬂﬁr&umﬂjﬂﬁﬂﬂr-mwmmﬂnmmﬂhpmﬁ@l
branches 1o decide how to conduct foreign policy. e
MMMWMkuwhmbmlﬂdﬁunfmhﬁmﬂﬁw
v. pefa-tmls, 630 F2d §76 (24 Cir. 1980). Ia Filirtiga, the Sceond Circuit read the federal Alien Tort Starme; 78
T-LS-‘:'Elm{lml.hlﬂﬂHITMlﬁIinhﬂﬂllmHlpiﬁtﬂlfmﬂﬁﬁﬂnflﬁdpmw
mhﬁ?:nwmnfhm;ﬁ:ndhmnﬁ;huh-,mb tortre. Iacerporation of customary international Jaw yia
HAMTMM,WMW&WM&MMMMMMM:J&‘W
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presidential decision in the cwrrent conflict concermng. (it CelCTEOINERE

=it = LERE

Teliban militia prisoners would constitute a “controlling™ ﬂmﬁﬁ?ﬂﬂr th

and completcly override any customary international law norms’ aas 5 b

-__‘_ﬁ;" I!--'H!‘- :'a:".-"":-'"-.;.;:' e [

Constitutional text and Supreme Court decisions eside, allowinghes N ErasEriy

upon international law o restrict the President's discretion to conduct” warswould !

struchural problems. First, if customary inizmariﬂna,l;lgﬂ“’-ii;-iﬁ,ﬂﬂ'.f' crtla, th

receive all of the benefits of the Supremacy Clause. - Therefore, - CustOMApYAMIETAHOTAITap.

would not only bind the President, but it also would' pro-empls L=

l%‘.@y 3 =i L;-E'!; TSR . -. :
inconsistent federal statutes and treaties that were . enacted: before sthe Zrule -of icuStomary. i s
miermnational law came into being. This has never happened Indeed, piving customary <17
international law this power not only runs counter to the Supreme Court es described above, "L E

but would have the cffect of importiog a body of law to restrain the three bruniches of American /73 [/, |

govemimEn! that never WGEWeR iy gpproval” by our detmcratic-politicat-provesst mrims ~
customary international law does not have these effects, as the constitutional .text,: practice.and. ; g |
most sensible readings of the Constitution indicate, thea it cannot be true federal law undefthes .

Supremacy Clause. As nop-federal law, then, customary international law cannot bind the
President or the cxecutive branch, in any legally meaningful way, in its conduct of the war in

Second, relying upon customary international law here would underminethie Bresld s - "'"!
control over foreign relations and his Commander in Chief auwtharity, - As .we have nated, the Eﬁi‘ A
President under the Constitution is given plenary authority over the conduct of the Nation's G -
forcign relations and aver the use of the military. Importing customary international law notions i&
concerning armed conflict would represent a direct infringement on the President's. diseretion ps " 1
the Commander in Chief and Chief Executive to determine how best to conduct the. Napon's 1
military affairs. Presidents and courts have agreed that the President enjoys the fullest discretion | - .
permitted by the Constitution in commanding troops in the field™ I is difficult to seg what <% :
legal authority under our comstitutional system would permit customary intematiopal.law.go - -
restrict the exercise of the President’s plenary power in this area, which is granted to him dircetly -
by the Constitution  Further, reading customary international law to be federal law would
improperly inhibit the President's role as the representative of the Nation in its foreign affairs. |
Customary law is not static; it evolves through a dynamic process of State custom and practice. V‘

“States necessarily must have the authority to contravene international mhqu{nrJEm_ -

= PO T 1
Conzt and has been shasply criticized by some circuit, see, e, Tel-Oren v, Lihyan Arab Republic; 726 F.2d 774,
BOE-10 (D.C. Cir.1924) (Back, ], concurring), cer. denied, 470 ULS. 1003 {1985), as well a5 by academdes, sec

Curtis A. Bradley & Jack L. Goldsmsith, The Curvent [legitimacy of Internationa] Huwman Rights Lisgaton, 66 ]
Fordham L. Rev. 319, 330 (1997). ' e {
W e Memoramdion for Timothy E. Flamgan, Deputy Counsel to the President, from Jobn C. Yoo, Deputy

Assipant Atomory Geoenal, Office of Legal Counsel, Re: The Previdenss Conititutional Authority to Conduct i
Militory Operations Apainat Terrorizes and Nations Supporting Them (Sept. 25, 2001) (reviewing authorities)!p—r'; #s .
# “When asticulating principles of intermational law in its relations with other states, the Executive branch speaks -

not ouly &3 4 interpreter of grocrally accepted and traditional rules, as would the courts, but also as an advocate of
standlards it believes desirable for the community of nations and protective of pational cootems.™ Sabbating, 376

3R -
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. we observed in 1989, “[i}f the United Stales lstupum-::pal: n‘the’s :
the Executive must have the power to act inconsistently, -ﬁ'l:r.g:_,m
necessary,” 2% The power to override or ignore cuslomary intermational:

applying to armed conflict, is “an integral part of the President” s fﬂ::lgu aﬂ‘;u:s T lr--'h 4_.-..“.. i

Third, if customary international law is I:ruJ].r f:d.:ra.] la 'rt'

it has little competence, where the Copstitution docs not mmﬂlr-ﬂu_f“%‘qhﬁm oy 1 SR
where it risks defiance by the political branches. Indeed, treating Customary miernato 2S04,

federal law would require the judiciary to intervene into the most deeply o -EEhur:.al ‘q:ﬁﬁn;,l }f
those conceming war. This the federal courts have said they will not do,. n:t-uit:.nntlbl}rmnn_g T-hl'-.ur T
Kosavo conflicy'# Again_ the practice of the branches demonsales ha 1
customary international law to be federal law, This position makes- mm—ah X ;
democratic theory, because conceiving of international law as & restraint on warmaking would?
allow norms of questionable democratic origin to constrain actions validly taken under the U.S.
Constitution by popularly aceountable national repm-:n.taﬁ\'m. e

Based on thesc considerations of constitutional text, structure, an.d h:.stny__r we conclude

that any customary rules of intematiana] law that apply 1o armed. conflicts-da,noL WW"”'
President or the U5, Armed Forces in their conducet of the wa:mﬁfghmmm_ Staatiopst law, ™

LT, T H

. . E, Do che Customary Laws of War Apply to al Qaeda or the Tafrba.r: Mrhnn? tae

Although customary intcrnational law does not bind the President, T.hc Pr:sidl:m may sull
use his constitutional warmaking authority to subject members of al Qaeda or the Taliban militia
to the laws of war. While this result may seem at first glance 1o be munl.n'—mtu:h‘ﬂe:]. it is.a
product of the President's Commander in Chief and Chief Executive powers to ) prosecule. ‘]’.":.'!‘E"F
cffectively.

it -n'.!-.'u. aal

The President has the legal and constitutional authority 1o subject | h-n:h al Qaﬂh i:nd

Taliban to the laws of war, and to try their members before military courts or mmm:.mnm :
instituted under Title 10 of the Umted States Code, if he s0 chooses. Section 818 of. uﬂ:,J.I] f— -
provides in part that “[g)eneral courts-martial . . . have jurisdiction 1o {ry any, person ﬂhn:py the . y
law of war is subject to trial by a military m’hmal and may adjudge any punishment permitted by '
the Llaw of war” (except for capital punishment in certain cases). Section 821 allows fnr 1']:: m.al

“offenders or offenses that by statute or by the law of war may be madhym:hun':ummuﬂm
provost eourts, or ﬁﬂlu*mlhurymhmals We have deseribed the jurisdiction and usage of
military tribunals for you in a separate memorandum. 'We do pot belicve that these courts would

hm: jurisdiction 1o try members of al Qaeda or the Taliban militia for violations of the laws.of ?F R
:-JJQP.D.LE. at 170,
ST1d w171,
" See, o g., Campbell v. Clinton, 203 F.34 19, 40 (D.C. Cir.), cert. denied, $31 ULS. 815 (2000). g
39‘ T
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war, even though we have concluded that the laws n-[‘warhaw:
- on the President.

- : '._ 'n.-- -

This is 50 because the extension of the commeon lam-s of war to. he p
cssence, amﬂun.r}'m:asuﬂ:ﬂmthnﬁmdmtmmdna: ;

Supreme Court has recognized, “an important incident 1o the mndm::t

P = H

measures by the military command not only to repel and defestthe’ ENCmyRPULIL
ﬁlh}mtmﬂ-lﬂﬂlphum?mmﬁthnumﬁmlﬁwhﬂmﬂlmﬂi 10
military effort have violated the law of war.™'® In n.nnd:.:r ca.s&
ahsrnee of attempts by Congress to hmatTh:Prt.udmtspnmhﬂp TFih
Chief of the Army and Navy of the United States, he mar, in nmc'.uf- etk e ; :
the jurisdiction and procedure of military commissions, ami nf'T h ...., FhE et _ﬁr:'-:l.k'. i
I:Dmm.ussmns,-m tmtmmcumcd.b;.&mui_ﬂam ited Stales." HEThus. .:'.':-:m*.. s Yol gt

Qarda and the Taliban milita as part of the measures nu::-:sﬂ:}*lmm
successfully. L Ji.

Moreover, the President's g:nr_ta.] authonty over the conduct of foreign relations entails
the specific power to express the views of the United States both on the content of international
law generally and on the application of international law to specific. facts, s When agiculafipg i
principles of internarional law in its relations with other states, the Emnwﬂru;}geﬂs@w
only as an interpreter of generally accepted and traditional rules, as would the courts, but'also as -
an advocate of standards it believes desirable for the community of nations and protective of  ;
national concerns.™ > Thus, the President can pmpu']:r find the unprecedented conflict:bejwesn = iﬂ
the United Swaes and transpational terrorist nrgamzannm a “war” for. the Em]:ﬂmnﬁf the :

or common laws of war. Certainly, given the extent ut‘hn:.'nlmn both in the, ng:d !

States and Afghanistan since the September 11 attacks on the World T;pdn Cmtcrdpd_gh: )
Pentagon, the scale of the military, diplomatic and financisl commitments 1:1111::_[1@.}91.’5 :
and its allies to counter the terrorist threats, mdlh:cxpeﬂ:ddurﬂmui:hpﬁguﬂim. it wonld-he "‘-t'.: £
entirely reasonable for the President to find that a condition of “war” en&‘[q:l fnr..Em:EgE!ﬂf
miggering application of the commen laws of war. He could Mumsnnahly,ﬁ.ud that al Qacda, ~# - S 1

the Taliban militia, and other related entities that are engaped in mn.ﬂ:ct with, ,tht. “h,:_‘ Stales .. .
were gubject to the duties imposed by those laws. Even if members of these -groups, and
organizations were considered o be merely “private” mm:s, they could nonctheless, 'n-:,h-;l,_d“w—

subject to the laws of war.'™ . : e e wa
In addition, Congress has delegated 10 the President sweeping a1.'n‘.‘:m:|:|'n:g.r with respect to
the present conflict, and especially with regard to those organizations and mdividuals implicated

'™ Ser Ex parte (uirin, 317 U5, 1, 28-29 (1542): o Hirow v. Mac Arthar, 338 US..197, !ﬁ{lw . -
mﬂ{hmﬂh&uuﬁhhhmmﬁmﬂﬁhuhwqtm“mkm“ggm -
afficials or armed service members was "3 part of the prosecution of the war, Itnifwﬁfﬁ_@ﬁﬂ + "
directed to & dilution of coermy power and mvelving retribution for wroops dome. ")
Y Madren v, Kinsella, 343 1.5, 341, 348 (1952). _
- ) Sabbating, 376 U.S. a1 432-33. R

" See Kadic v. Karodzie, 70 F 34 732, 243 (24 Cir.) (“The liabiliry of private mdjﬂﬁuhﬁmmmmwm
hat been recopnized smer World War | and was confiroed af Nurembag after World War I . . . snd remaing todey
&0 important aspect of mtomational law,™), oot denied, 518 ULS, 1005 [1996), o
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Pub. L. No. 107-40, lliﬂta.t.ﬂd'r{?{}ﬂl] Cmymsfqmd _
treacherous violence were commitied against the Umt:;%ﬂ SR
render it both necessary and appropriate that m:tlﬂt}:l}_ﬁ@ﬁ T
and to protect United States citizens both at home mﬁﬂhﬂlﬁ,
pose an umusual and extraordinary threat to the national security
States.” Scction 2 of the statute authorized the P'r:nrlnnt“m
force ﬂglmjf those :ﬂ.ﬂll-ﬂ]l!i, ﬂl'gaﬂllatlu'n.ﬁ, ar _l__ ETTL u.;:'__
committed or aided the terrorist attacks that oecurred on Eq:ltunr,r_ﬁ
organizations or persons, in order to pmml any fuhln‘.' acty ﬁ[m’ltmatl.l:mﬂ ne
United Stwates by such nations, urganuznnn.'- or persons.” Read together ,mlil:m 1'.11: E:rgn
constitutional authorities as Commander in Chief and as interpreter of Lm:matl:ll:rna]-.ia# ﬂnﬁ' -
authorization allows Wuwmmmm“hmm and u'rlu:t*""" e

affiliated groups to trial and punithment for violations of the commen laws of war,i

President determines that it would further the conduct &IMWWHW# d
defense and security of the United States and its citizens. i

C._May a US. Servicemember be Tried for Violations of the Lows of War? !
You have also asked whether the laws of war, as wmhymmmﬂmn
1:---E:L "i ’

also apply to United States military personnel enpaged in armed mnﬂmﬂfq;a_.l._q_and.aﬁw ;.
the Taliban militia. Even though the customary laws of war d.n not hmd_m:é?ﬂdfmﬁ ]
Laww, l.h:Pn:sm:mma}'mahmmmdmmmaﬂnfwnhlnmmthﬂm@g,bnfU HE:'*:
military operations in this conflict, or o the treatment of members of al Qaeda.pr, W _
captred in the conflict. I 13 within his constitutional authonty as Cammmg._::n}'ghﬂ

The common laws of war can be viewed as rules governing the conduct D.Emihur_fpﬂ'@J __.i_.p. : T
tme of combat, and the President has undoubted authonity to pmmulgar.: such rules and o
provide for their enforcement'™” The Army's Manual on the Law nf Laod. Warfare, which -

represents the Army's interpretation of the customary international Law gu\rmmg mﬁlmnﬂ.}l_:{, . I

&

can be ﬂpand-nd. altered, or ovemridden at any time by presidential act, as the Mannal itself
recognizes, ™ This makes clear that the source of authority for the application of the nustnmnr_'r'

' m

Sl

“’mmmmmmnmﬂﬁ:cmmmmdmmmmmmmuﬂz

eilitary thaf overlaps with Conpress's power to create the armed forces and to make rules for their repulstion. [See .

Loving v. United States, 517 ULS. 748, T72 (19596) ("The President’s dutics as Commuander @ Chiel . . . require him

to take responchle and continuing action to supcrintend the rmilitery, mehiding cmots-martial *); United States v.

Eliason, 41 U.S. (16 Per) 291, 301 (1842) (*The power of the exccutive to establish nules and regulations for the

govermment of the anmry, i undowbted "), The exeoutive branch has long esseried thet the President hay “the 4
i

woquestioned pawer o extabliah rales for the government of the army”® i the absence of lepislation, Power of the
Presiderdt 1o Cregte 3 Militis Boregy in the War Deparement. 10 Op. An'y Geoo 11, 14 (1861). - ].nd.:-:.d,..u_-nullyﬂ.,
date, Attorney Groeral Wint concloded thar repulations wmaed by the Proident on bis independent suthorsty
ﬂmﬂﬂmhumlh:ﬂupmupﬂlﬂd:mummhpﬂmum'mﬂmm%y

do not caflict with pasitive legpislation.” Brovet Pay of Genenl Macomb, | Op. Aw'y Gen 547, 545 (1522),. Theae ﬂ_‘r._
MmﬂhMHMEMhuﬁmmmmmw

in cases involving membery of the Armed Forces: "[{jndoed, ueil 1830, mummuﬁ:lhmmmdmldrm[ﬂn 'ﬂ
President's] suthority as Commmender-in-Chief® Congressional Besearch Service, I‘I::Emmnfﬁ:

Sates of America: Analysis apd Interpretation 479 (1987). NS A

Y FM 2710, ch 1, § 7(e)
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laws of war to the #ﬂ '.
Chief power. L

Moreover, lhnhﬂammhumﬂhnnwmhmnmqualmnh: pphication
could exempt, for example, certain operations from their coverage, ur:pp_l;r q:,h Ime
the common laws of war to this conflict.  This, too, is masp:.l‘:l‘.-uf:th I")'l‘-'lldflrﬁ':
Chicf authority. In narrowing the scope of the substantive pmhzhnumthu ,-m
conflict, the President may effectively determine the jusisdi Eﬂ’f £ military o
commissions. He could thus preclude the trials of United Smﬁ‘rzﬁm 1 1"'..',_ SO0 t_@‘

charges of violahions of the commen laws of war. . :_.;.- - B bt
A g 1

: hunqg,—@[l}gq -
prohibitions of the liws of war to the Afghanistan conflict would nnrpmlu#ﬂ; T
of military justice from™ applyidg 10" members ol thethS—Armed-Servit rbreremn
Armed Services would still be subject to trial by courts martial forany,viplations afthelloras i
Eud:nfhﬁhtarylmEih:“UEhaﬂ’Tlndmdhﬂlb:P:wdmtmmmmnrdﬂ'ﬂ E RN
nmanmmmunlawsnfwrnrlhemahmytufuﬂuw failore to obey that order would constitute ﬂ
an offense under the UCMI.'™ Thus, although the President is not constitutionally bound by the 7t~
customary laws of war, he can still choose to require the U.S. Armmed Forces to obey them ~ °

through the UCMI.

Finally, a presidential defermination concerning the

4_“- SRRl XY T T

Fi

Thus, our view that the tusmmsry mmannnl.l laws '::f armed ::E:ﬂ:cr. do not bind the (¥, h*-
President does not, in any way, compel the eonclusion that members of the U.S. Armed Forces "‘T: ’
{

who comrmnit a:'lslJ:tatmgh:b::.unmduu:iwa.r::n:nr_twnulﬂh:ﬁ-n-:ﬁummlhm'jju.mm.,;b j:r

fusion ) . .. 2 _'....;1;',::|.'..J T
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For the fumgnmg reasons, we conclude that neither l.h: ftﬂ:ﬂl th.‘ Enm:t ﬁé‘-&t;ql# vt
Geneva Conventions would apply to the detention conditions in Guantanamo Bay, Cuba, orto ”.’
trial by military commission of al Qacda or Taliban prisoners, We also conclude that customary
mtemnatiopal law has no binding lcgal effect on either the President or the military because it is - B
not federal law, as recognized by the Constitution. MNonctheless, we also believe that the
President, as Commander in Chief, has the canstitutional authority to impose the m:slumn‘:r Laws
of war on both the 2l Qacda aod Taliban groups and the U.S. Ammed Forces. ... . oo i

) . nd . . " cmraeskals mha ada :.-T...-ﬂ_' = .
Please let us know if we can provide further assistance, L e o A
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10 US.C § 592 (2000), i
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